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I N THE SUPREME COURT OF THE UNI TED STATES

ADOPTI VE COUPLE,
Petitioner : No. 12-399
V.
BABY G RL, A M NOR CHI LD UNDER THE:

AGE OF FOURTEEN YEARS, ET AL.

Washi ngton, D.C.

Tuesday, April 16, 2013

The above-entitled matter canme on for oral
argument before the Suprene Court of the United States
at 10:12 a.m \

APPEARANCES:

LI SA S. BLATT, ESQ, Washington, D.C.; on behal f of
Petitioners.

PAUL D. CLEMENT, ESQ., Washington, D.C.; on behalf of
Respondent Guardian ad Litemin support of
Petitioners.

CHARLES A. ROTHFELD, ESQ., Washington, D.C.; on behalf
of Respondents Birth Father, et al.

EDW N S. KNEEDLER, ESQ., Deputy Solicitor Ceneral
Department of Justice, Washington, D.C.; for United
States, as am cus curiae, supporting Respondents
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PROCEEDI NGS
(10:12 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
first this norning in Case 12-399, Adoptive
Couple v. Baby Grl.

Ms. Blatt?

ORAL ARGUMENT OF LISA S. BLATT
ON BEHALF OF THE PETI TI ONERS

MS. BLATT: Thank you, M. Chief Justice,
and may it please the Court:

All parties agree that even if the birth
father is a parent under the Indian Child Welfare Act,
the State court decision bel ow awardi ng custody to the
father nust nonethel ess be reversed dnless Sections
1912(d) or (f) create custodial rights that the father
concededl y does not have under State | aw.

JUSTI CE SOTOVAYOR: Are you suggesting -- |
don't know that the parties -- | know that the
Governnent has said that (f) doesn't apply to the
father, but (d) does, so there's not a full concession
on your point. But putting that aside, if it is a
father who has visitation rights, and exercising all of
hi s support obligations, is it your position that --

t hat because that father's not a custodi an, he has no
protecti ons whatsoever under (d) or (e)?

4
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The State can conme and take the child away
froman unfit nother or father if they're the ones with
custody, and that responsible parent who only has
visiting rights has no protections under (d), (e), or
(f)?

MS. BLATT: Well, under State |aw --

JUSTI CE SOTOVAYOR: |'m not asking about
State | aw --

MS. BLATT: Right. | think that --

JUSTI CE SOTOVAYOR: -- |'m aski ng about

Federal |aw.

MS. BLATT: Yes, it's Federal |aw, which
requires custodial rights, would protect a father who
has visitation, i.e., custodi al righ{s under State | aw.

So in other words, that -- that is to say,
if a father --

JUSTI CE SOTOVAYOR: Well, (d) doesn't talk
about custodial rights. | do agree that (f) tal ks about
continued --

MS. BLATT: Right.

JUSTI CE SOTOVAYOR: -- cust ody.

MS. BLATT: Okay. So let's talk about (d),
because | think we are in agreenent that the Respondents
woul d have to agree that they either need to wi n under
(d) or (f), and we can tal k about Section 1915, but

5
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that's not a basis for father.

But section (d) -- and I'mreading fromthe
blue brief at 8a -- says that it requires the party
seeking the term nation of parental rights to provide,
gquote, "renedial services and rehabilitative prograns
designed to prevent the breakup of the Indian famly."

JUSTI CE SOTOVAYOR: Well, you don't think
that a parent with custody -- well, you do think a
parent with custody is the only definition of famly,
but why woul dn't a noncustodial parent with visitation
rights be considered a famly with that child?

MS. BLATT: My understandi ng under State
| aw, a parent who --

JUSTI CE SOTOVAYOR: I'nlﬁot going to State
| aw - -

CHI EF JUSTI CE ROBERTS: Could -- could |
hear her answer, please?

MS. BLATT: Yes.

So the answer is, a parent with visitation
ri ghts has custody, so he's protected.

Under State law, if you' re paying child
support and you bring a paternity action and sue for
visitation rights, that's a petition for custody. So
all a birth dad needs to do to protect hinself is to
acquire |legal rights.

6
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This father had no | egal rights whatsoever,
parental or custodial, and the word "breakup,"” even the
ot her side concedes, it's discontinuance of an existing
| egal relationship. There was no legal relationship
between this child and the birth father or his
rel atives.

JUSTI CE SOTOVAYOR: Well, there is a support
obligation on that unwed father.

MS. BLATT: No.

JUSTI CE SOTOVAYOR: Why isn't that a
parental right? 1t's one of the parental rights the
States enforce whether or not you want to provide
support or not.

MS. BLATT: If a child is being adopted, by

definition, the -- the adoptive famly would be
provi di ng support. But let's take the -- let's take
what a -- again, the definition of breakup. There is no

fam lial |egal custodial parental relationship that
either this father or the -- or his parents -- his
extended famly had with this child.

Thi s adoption no nore broke up an I ndian
famly than his -- than this Hi spanic sol e custodi al
birth nmother had raised the child herself.

JUSTI CE SOTOVAYOR: So what do you do with
the States that do give unwed fathers that don't support

7
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their children and who don't have an ongoi ng
relationship the right to be considered first for
adoption? Why should we follow the definitions of South
Carolina or those other States? Wiy shouldn't we just
give it a Federal neaning?

MS. BLATT: Because there's --

JUSTI CE SOTOMAYOR: As --

MS. BLATT: Because there's nothing in this
Act that anyone can point to that was a basis for
transferring custody to this father. At nobst, there is
an obligation, an exhaustion obligation, that if a
custodi al parent has something |ike a drug abuse problem
the State has to renmedi ate before the famly is broken
up. \

What is so extraordinary about this case,
particularly the United States' position, is that the
adoptive parents' failure to renmedi ate a dad neant that
the child got custody of the dad. So if this dad had
had a drug problem because there was no treatnent of
himthe court held, well, that's a basis for giving the
dad cust ody.

But there's no |l anguage in the statute that
even renpotely suggests that it's a rights-creating
provision. All of both of (d), (e), and (f) are
protections that assunme existing rights and then make it

8
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harder to term nate those rights.

JUSTI CE SCALI A2 Your -- your argunent
assunmes that the phrase in the statute "to prevent the
breakup of the Indian famly" only applies where --
where the father has custody. | don't -- | don't know
why that should be true. If -- if that's what Congress
meant, they could have put it nmuch nmore narrowy. They
had a very broad phrase, "to prevent the break up of an
Indian famly." And this guy is -- is the father of the
child --

MS. BLATT: So he --

JUSTI CE SCALIA: -- and they're taking the
child away from him even though he wants it.

MS. BLATT: COkay. But mﬁen you - -

JUSTI CE SCALIA: And that -- that is not the
breakup of -- of an Indian famly?

MS. BLATT: The only relationship the dad
had is one of biology. And, Justice Scalia, you cannot
| ogically break up that biological relationship, nor can
you provide renedial services to prevent the breakup of
t hat bi ol ogical relationshinp.

JUSTI CE SCALI A: Oh, | see. You're

reading -- you're reading "Indian famly" to nean

sonmet hing nore than -- than a biological relationshinp,

right? You're going to hang a lot of -- a |ot of other
9
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ornaments on that phrase?

MS. BLATT: Well, |I'm hanging -- |I'm hanging
a lot on two things.

JUSTI CE SCALIA: | nean, it seens to me he's
the father, the other woman's the nother, that's the --
that's the Indian famly, the father, the nother, and
t he ki d.

MS. BLATT: He has a biological link that
under State |aw was equivalent to a sperm donor.

JUSTICE SCALIA: He's the father. He's the
f at her.

MS. BLATT: And so is a sperm donor under
your definition. He's a biological father and nothing
else in the eyes of State law. And dnder that view --

JUSTI CE SCALIA: This isn't State law. This
is a Federal statute which uses an expansive phrase,
"the breakup of the Indian famly."

MS. BLATT: Right. And there is no Indian
famly here. The only breakup --

JUSTI CE SOTOVAYOR: What's the difference
with a spermdonor? | nmean, | know that you raise that
i n your brief. But, going back to Justice Scalia's
point, if the choice is between a nother, a biol ogical
father, or a stranger, and if the father's fit, why do
you think that the Federal statute requires that it be

10
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given to a stranger rather than to the biol ogical father
when the statute defines "parent"” as the biol ogica
father?

MS. BLATT: And assum ng all biol ogical
fathers that are acknow edged or established are swept
in, which would include any biological father, the only
stranger in this case was the birth father, who
expressly repudiated all parental rights and had no
custodial rights. So, again, the problemthe other side
has --

JUSTI CE GINSBURG: But he didn't. | nean,
he -- he said that he was prepared to surrender rights
to the nmother, but not to a stranger. And when the
I ssue of adoption cane up, he said: \"Yes, | want to
assert my parental rights.”

MS. BLATT: It was too late. There's not a
single State law that lets a dad, birth dad, hold that
ki nd of veto power over a wonan.

JUSTI CE Gl NSBURG: \Where does it -- where is
there a reference in the definition of "parent” to a
State law? | see the -- which is the section which
defines a parent?

MS. BLATT: Section 1903(9). But even
assumng -- which is --

JUSTI CE Gl NSBURG:  Yes.

11
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MS. BLATT: -- on page 4A. \Wether it's a
Federal definition or a State |law definition, | think
everyone agrees you've got to at |east | ook at some sort
of State law. But even if it's just a bare fact of
paternity, meaning a biological link is established,
they still have to have a basis for an extraordinary
award of a transfer of custody when there's been no best
i nterest determ nation and you have a dad who's a
conplete stranger with no -- no parental rights
what soever.

JUSTICE G NSBURG It says a parent neans a
bi ol ogi cal parent of an Indian child, and he fits that
definition. And then the next section -- the next
sentence doesn't have any reference {o State | aw.

MS. BLATT: That's right. And again,
assumng he is a parent -- they -- they need to win both
poi nts, Justice G nsburg. He needs to be a parent.

Now, if you're an | CWA parent, which nmeans

I f you want to accept this definition of "al

bi ol ogical,"” you do have rights under the Federal Act of
getting notice and a right to counsel, and the tribe
woul d have a right to intervene. The question is, is
there a basis for transferring custody under (d) or (f).
(F) is the one that requires continuing custody.

JUSTI CE KAGAN: But, Ms. Blatt, if he's a

12
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parent, why wouldn't sone provision in 1912 give him
some rights? In other words, what's the point of making
hi m a parent under that definitional section if he
doesn't get any of the protections that 1912 provi des
for when to termnate rights?

MS. BLATT: Because this -- this Act is not
about creating rights that didn't otherwise exist. It's
about protecting rights and making it harder to
termnate rights that already exist.

JUSTI CE KAGAN: But what's the point of
| abeling hima parent if he gets no parental rights
under the statute and if the term nation provisions
don't apply to hinf

MS. BLATT: Notice, righ{ to counsel, and
hei ght ened consent requirenents. So the nother here,
the birth nother is a parent, so she had a right to
notice, right to counsel, and hei ghtened consent
requi renents.

JUSTI CE KAGAN: But what are they supposed

to --
MS. BLATT: So those are very significant.
JUSTI CE KAGAN: Well, how are they
significant? | nmean, I'mtrying to understand this,

because if you get notice, but then you have nothing to
say in the proceedi ng because the statute gives you no

13
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rights and the statute doesn't provide any standards for
term nating those rights --

MS. BLATT: Right.

JUSTI CE KAGAN: -- what are you supposed to
do once you get notice?

MS. BLATT: Justice Kagan, just because he's
in the door as a parent, that doesn't mean the statute
| et him | eave out the back door with the child when
there was no, no determnation with respect to -- |
mean, any kind -- it would be unprecedented to think
t hat because you had a failure to renediate to prevent
the breakup of an Indian famly, that's a basis for
awar di ng custody? And that's the United States' view,
which is -- \

JUSTI CE KAGAN: | think you're not answering
t he question of what's the point of |abeling hima
parent if he gets none of the protections that the Act
provides to a parent?

MS. BLATT: You're assuming that this entire
Act was to make sure unwed dads who are |Indian got nore
time than non-I1ndian dads to veto adoptions, and that
had -- that's not even remptely the purpose of this.

JUSTI CE BREYER: Well, wait, wait, wait.

Isn't your answer 1915(a) still applies?
MS. BLATT: 1915(a) still applies.
14
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JUSTI CE BREYER: And so 1915(a) neans --
that's right.

MS. BLATT: Right.

JUSTI CE BREYER: So he does have a -- a
consi derabl e right.

MS. BLATT: Well, 19 --

JUSTI CE BREYER: | nean, they'll have to go
t hrough a set and decide. They have to give it to him
unl ess -- unless sonething overcones the preference or
there is good cause to the contrary.

MS. BLATT: He's not -- he didn't seek to

adopt the child and he's not one of the preferred

parties.

JUSTI CE BREYER: Wl |, yéu're t hi nki ng about
this case. I'mthinking in general. | think the
guestion --

M5. BLATT: Well, no -- no father is a
preferred party under 1915. No father can -- can assert

1915. That is --

JUSTI CE GI NSBURG. Doesn't 1915 preclude the
adoptive parents because they're not in the preferred
category? |If 1915(a) precludes the adoption, then the
adopti ve parents woul d have no | egal basis for objecting
to an award to the father.

MS. BLATT: Right. Well, we have three

15
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responses. First, that provision assunes that sonebody
actually in that -- in that statute stepped up to adopt
the child, and no one did here.

Second, it would raise grave constitutional
concerns. | nean, just look at (a)(3) on the other
Indian famlies if Congress presunptively presuned that
a non-Indian parent was unfit to raise any child with
any amount of Indian blood. And so it would either have
to -- it's not inplicated here or resolved by good
cause. O herw se, you do have an extraordinary reading,
Justice G nshurg, of a statute that would override a
birth mother's right to choose the adoptive parents for
her chil d.

CHI EF JUSTI CE ROBERTS: {s it your position
that the preference is absolute or is it sinply a factor
to be considered with the other -- in other words, if
every other factor suggests that the best interests of
the child are served by placenent with the adoptive
coupl e, does the preference under 1915(a) trunp all
t hose other interests?

MS. BLATT: It's not our view. Qur viewis
you woul d have -- you absolutely would have had good
cause with -- here when you had the 27 nonths and al so
the nother's choice. The tribe 's position is that --

JUSTICE GINSBURG: It's not |isted under

16
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the -- there are guidelines for what constitutes good
cause.

MS. BLATT: The best interests of the child

I's not listed under the Governnent's gui delines, which
again is extraordinary. |It's also extraordinary that
any other adopt -- any other Indian would get a

preference whether or not that Indian had the sane
tribal nmenber.

JUSTI CE KENNEDY: In -- in your view, at
what point, at what date did the Indian father |ose the
right to ask for custody? Because he changed his m nd
in -- in January, there was about a 5-day period there.

MS. BLATT: Yeah.

JUSTI CE KENNEDY: The adéption pr oceedi ngs
had not concl uded.

MS. BLATT: Right.

JUSTI CE KENNEDY: And at this point he said,
in effect: |'ve changed ny m nd.

MS. BLATT: So State law is you have to
support the nother during pregnancy or at birth. So the
cases are pretty clear that the father can't wait till
he | earns of the adoption.

JUSTI CE KENNEDY: So the State |aw
determ nes when his rights under the Federal Act end?

MS. BLATT: No. State |aw determ nes just

17
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when you have parental rights to begin with. So if
there's no question that this particular dad, had State
| aw applied, the adoption would have gone forward and
his rights would have been term nated by virtue of his
| ack of a right to -- to object to the adopti on.

JUSTI CE SCALI A: Unless we believe that the
Federal statute determ nes when he has parental rights
by defining "parent” to include a biological father.

MS. BLATT: Yes, but you still have --

JUSTI CE SCALIA: If that's the case, then
what you said doesn't apply.

MS. BLATT: -- custodial rights, though.
That's not a basis for granting him custodial rights.
This -- again, the -- we can talk abéut (f), but I think
(f) is pretty obvious that that assunes
preexi sting custody to be continued.

JUSTI CE SCALIA: Yes, | wanted you to talk
about (f). Are you going to say sonething about that
or --

MS. BLATT: Yes, and | do --

JUSTI CE SCALIA: Are you going to leave it
to the Governnent ?

MS. BLATT: No.

JUSTI CE SCALI A:  You don't agree with the
Governnment's position, do you?

18
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MS. BLATT: Well, the Governnent agrees with
us on (f). But if you read (d), by the way, it is
i nextricably intertwined with (e) and (f). |It's talking
about the breakup of a renpval proceeding under (f) or a
foster care proceedi ng under (e), and the Governnent
concedes that neither of those provisions create rights;
they just make it harder to term nate the custodi al
rights of a parent who has custody that can be
conti nued.

The other side doesn't really have a
definition of "custody" or "continue" that would sweep
in a dad wi thout any parental rights. And | do just
want to say in ternms of |ooking, taking one step back.
This is not the case that Congress héd in mnd when it
passed the Act to halt the depletion of the tribal
popul ation. This involves accretion and conscripting
ot her people's children to grow the tribal popul ation
based solely on a biological |ink.

JUSTI CE KAGAN: Ms. Blatt, continuing on the
assunmption that this man is a parent under the statutory
definition, what your argunment seens to be suggesting is
that there are really two classes of parents under the
statute, right, that everybody is |abeled a parent, but
then there are the parents who get the protections of --
of the termnation of rights provision and the parents

19
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who don't.

And |'m just wondering why if this statute
creates two classes of parents it didn't say that in a
nore upfront kind of way.

MS. BLATT: Yes.

JUSTI CE KAGAN: It seems a strange thing to
read into a statute in this sort of backhanded way t hat
there are really two kinds of parents.

MS. BLATT: Well, | think it's rather
conpl etely upside down that this entire statute, with 20
or 24 references to renoval, custody, return of child to
the parent, is sonmehow being read to create rights.
There is no language in this statute that creates
custodial rights, and the birth fathér in this case,
because of an exhaustion failure under (d), wal ked off
with the child without any best interest determ nation.

If I could --

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Clenment?

ORAL ARGUMENT OF PAUL D. CLEMENT

ON BEHALF OF THE RESPONDENT GUARDI AN
AD LI TEM I N SUPPORT OF PETI TI ONERS

MR. CLEMENT: M. Chief Justice, and may it
pl ease the Court:

But for the application of ICWA two things

20
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woul d be crystal clear: The birth father woul d have
absolutely no parental or custodial rights under State

| aw or the Constitution; and second, the baby girl would
be entitled to a custodial determ nation that focused on
her best interests.

Now, the |ower courts --

JUSTI CE SOTOVAYOR: What do you do with the
| ower court's determi nation that one of the factors of
t he best interest calculus was the Federal policy to
ensure that Indian children, children of biol ogical
| ndi an parents, at |east one, should be raised with
their parents? Because the |ower court said it thought
it was in the best interest of this child to stay with
Its birth father in |ight of the Fedéral policy. So |
di sagree with your colleague that there wasn't a best
i nterest --

MR. CLEMENT: Justice Sotomayor, would that
it were true that the Federal preference was one factor
in a multifactor test that |ooked at this child in her
best interest. That did not happen here. And if you
have any doubt about that, | ook at page 40a of the
petition appendi x. And what the | ower court --

JUSTI CE SOTOVAYOR: What do | do with the
| ower court's finding that this father, despite not
being married to his prior |over, had children, was

21
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attentive of those children, had the resources to raise
the child? What do we with -- why are you --

MR. CLEMENT: VWhat you do with that, Justice
Sot omayor, is you | ook what context those findings were
made. Those findings were made in the context of
1912(f), and the court specifically said that for those
purposes all | can look at is the birth father and
whet her this new custodial relationship beyond a
reasonabl e doubt woul d pose a serious harmto the girl.
And what he --

JUSTI CE SOTOVAYOR: But they | ooked at
sonet hing el se that everybody's ignoring --

JUSTI CE SCALI A: Please finish. Let's
finish. \

MR. CLEMENT: \Vhat the court specifically
said is they | ooked at the expert testinmony of how it
woul d cause traum, despair, anxiety, depression on this
baby girl to be taken from her parents, and the court
specifically said all of that was legally irrel evant
because 1912(f) only lets you | ook at the harmfromthe
new custodial relationship; it doesn't |let you | ook at
any harm from the breakup of the previous custodi al
rel ati onship.

And all of that would nmake sense if you were
tal ki ng about 912(f)'s application to the situations

22
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it's designed for.

JUSTI CE KENNEDY: Well, and even in that
sense, serious enotional and physical danmage is a much
different threshold than the best interests of the
child, even on the statutory terns.

MR. CLEMENT: It's mles away. And it's the
appropriate standard when you're taking sonebody who has
exi sting | egal custody and depriving themof it. But
everywhere in the law, including |CWA when you make an
initial placement of a child in a new custodial setting,
you don't do that unless you |l ook at the child's best
I nterest.

And | ook 1916(a) of ICWA, which is the only
provision in the Act that specificalfy contenpl ates a
child being placed in a new custodial setting. It talks
about what happens if you have an adoption and then the
adoptive parents for some reason term nate their rights
and then you send the child back to their original
| ndi an custodian. And in that situation, recognizing
t hat when there's been a break of custody, you don't
just send sonebody off to a -- a new setting based on
beyond a reasonabl e doubt; you | ook at the best
interests of the child. And that's --

JUSTI CE SOTOVAYOR: M. Clenent, can | go
back to that best interest calculus. There's two
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timeframes in nmy mnd to ook at: In January, when he
asserted his parental rights and 2 years | ater when the
trial was heard. |If there's serious enotional harm I
think the court below said: W're not |ooking at what
happens at the tinme we're deciding the custody issue,
because otherwi se, we're going to give custody by

est oppel .

We're going to encourage people to hold on
to kids and create the serious physical harm In
January, when he asserted his rights, that's what we're
| ooking at. What was in the best interests of the child
at the tinme the issue was raised, and that was 4 or 5
nont hs after the birth of the child.

MR. CLEMENT: Well, Just{ce Sot omayor, |'m
here representing the guardi an who represents the best
interest of the child. Fromthe child's perspective,
the child really doesn't care whose fault it was when
t hey were brought in one custodial situation or another.

They just want a determ nation that focuses
on at the relevant tine, that tinme, what's in their best
interest. And so in the sane way that we think if you
rule in our favor and you remand to the |ower court that
there has to be a best interest determ nation that takes
I nto account the current situation, notw thstandi ng that
that would be on the hypothesis that the |ast 15 nonths
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of custody were based on a | egal m sunderstandi ng, we
still think this girl --

JUSTI CE SOTOVAYOR: So we're going to freeze
It at that point or are we going to freeze it today,
after the child's been with his -- with her father for 2
years?

MR. CLEMENT: You freeze it at the time that
sonebody' s tal ki ng about - -

JUSTI CE SOTOVAYOR: | don't want to be that
j udge, by the way.

MR. CLEMENT: You freeze it at the time that
sonebody's tal king about changi ng a custodi al situation.
But what is so tragic here is that the | ower court
applied 1912(d) and (f), which are c{early desi gned for
a situation when you're contenplating transferring
custody away from an existing custodial relationship.
They | ooked at that and applied those inapposite
standards to create a transfer to sonebody with new
cust ody.

Now, the Solicitor --

JUSTI CE Gl NSBURG. What about now, when you
said the best interest. Now the child has been sonme
15 months with the father. So if a best interest
calculus is nade now, you would have to take into
account uprooting that relationship, would you not?
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MR. CLEMENT: Absolutely, Justice G nsburg.
We're not here to try to say that anybody is entitled to
automatic custody of this child based on sone | egal
rule.

JUSTI CE KENNEDY: And | -- and | take it
you'l | say that that goes back to this South Carolina
court if you prevail?

MR. CLEMENT: Absolutely. And I would hope
with instructions to please make that determ nation as
qui ckly as humanly possi bl e.

JUSTI CE KENNEDY: If the best interest of
the child is the uniformy accepted standard in State
courts, and if we forget constitutional avoi dance
probl enms which | -- | think exist hefe, I's there
anything in the statute that allows us to inport the
best interests of the child into the statutory | anguage,
or do we have to just rely on constitutional avoi dance
and -- and really rewite the statute?

MR. CLEMENT: Well, a couple of things,
Justice Kennedy. |If you got to the point of applying
1915(a) and the placenent preferences -- and we agree
with Petitioners that they're not squarely applicable

here, because the birth father's argunment was not that |

get to adopt, but that | have an entitlenent -- if you
got to that, |I think the good cause standard gives you a
26
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vehicle for inporting a | ot of best interest standards.
| also think you could | ook --

JUSTI CE Gl NSBURG. Even though -- even
t hough the guidelines to what's good cause do not
i ncl ude best interest.

MR. CLEMENT: That's right, but even the
Justice Departnent doesn't say that the guidelines are
bi nding or entitled to anything nore than Skidnore
deference, and |I'd take constitutional avoidance over
Ski dnore deference any day.

But the second thing I would put on the
table is I think the fact that 1916(a) tells you that
the one tinme you are thinking about transferring
cust ody, Congress | ooked to the best\interest st andar d.
That's a good hint that if you are tal king about
transferring custody you should |l ook to the best
I nterests.

And, again, | think it's inperative to |ook
at 1912(d), (e), and (f). As the Governnent and the
Solicitor General recognizes, they all contenplate
continued custody, (e) and (f) do.

Now, then the Governnent turns around and
says: Well, but (d) was a basis for what the | ower
court did, which is to transfer custody. Wth all due
respect to the Governnment, (d) makes even | ess sense as
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a basis for transferring custody than (f). At |east (f)
has sone standard designed for sonme transfer of custody.
It happens to be the wong transfer. [It's the transfer
away from continuing custody out and it's beyond a
reasonabl e doubt .

But (d) has no standard to satisfy. And
their position is that because this birth father was not
presented with renedial and rehabilitative services,

t herefore, because he didn't get renedial services that
presumably he needed, he gets the child. That's crazy.

And what it shows is that 12(d) assunes that
it's |ike an exhaustion requirement, and unl ess and
until these services are provided you preserve the
status quo ante. But the | ower cour{ didn't preserve
the status quo ante. The |ower court ordered this poor
girl sent to sonebody who, at |east under state | aw and
just a matter of practicality, is a stranger to her.

And nowhere in the |law do you see any child
being transferred to a new custodi al arrangenent w thout
a best interest determ nation. And why did it happen
here? |t happened here because of | CWA, which by its
terms does not apply to these situations, and it
happened because of 3/256ths of Cherokee bl ood.

Now, the Justice Departnent back in 1978
recogni zed there were profound constitutional problens
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with the statute. Then-Assistant Assistant Attorney
General, later Judge, Patricia Wald, told Congress that
there were applications of the statute that raised equal
protection problens because they treated people
differently solely on the basis of race.

One of the things she pointed to is what she
point -- described as "the (b) portion of the definition

of '"Indian child.'""™ And that's what nmakes this child an
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I ndian child here, its biology, its biology conbined
with the fact that the tribe, based on a racial
classification, thinks that sonebody with 325 --

1 percent Indian blood is enough to nake them a
tribal -- a tribal nmenber, eligible for triba

menber shi p. \

And as a result of that, her whole world

changes and this whole inquiry changes. It goes from an
i nquiry focused on her best interests and it changes to

a focus on the birth father and whet her or not beyond a

reasonabl e doubt there is a clear and present danger.
Again, that is --

JUSTI CE BREYER: So what do we do about

t hat ?

MR. CLEMENT: You correct the | ower court.
And there's two paths to correct the | ower court. One
way to correct the lower court is to say, look -- can |
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finish the answer?

CHI EF JUSTI CE ROBERTS: Finish the answer.

MR. CLEMENT: You could -- you would either
do it by changing the definition of "parent" and
recogni ze that, given the consequences that flow froma
parent in the statute, it only nmakes sense to prove
sonmet hing nore than bare paternity.

Or you could do it by recognizing that if
sonebody gets in the front door of this statute based on
bare paternity, you have to interpret provisions |like
(d), (e), and (f) with sensitivity to the fact that
under that reading just because you are a parent doesn't
mean you have these kind of extraordinary rights.

CHI EF JUSTI CE ROBERTS: fhank you, counsel.

M . Rot hfel d?

ORAL ARGUMENT OF CHARLES A. ROTHFELD
ON BEHALF OF RESPONDENTS BI RTH FATHER, ET AL.

MR. ROTHFELD: Thank you, M. Chief Justice,
and may it please the Court:

It is sinply false to say that this child's
custody was transferred wi thout a best interest
determ nation, as is apparent from any readi ng of the
| ower court decisions in this case.

Both of the State courts here | ooked very
closely at the situation here and they found, in their
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words, that the father here was a "fit, devoted, and
| oving father,"” and they said expressly and found
expressly as a factual matter that it was in the best
i nterest of this child.

CHI EF JUSTI CE ROBERTS: Do you think that's
correct under the Act? Where in the Act does it say
that you need to consider whether or not the father is
a -- would be a good parent? | thought your reading was
that it doesn't matter, all that matters is that he has
in his case 3/128ths Cherokee bl ood.

MR. ROTHFELD: Well, | -- | think that there
I's some confusion as to exactly what the State courts
did here and what | CWA does. | CWA does not assign
custody. ICWA -- | CWA addresses the\question whet her or
not the parental rights of -- of a parent of an Indian
child can be term nated. The courts here, both courts,
correctly held that under the plain application of | CWA,
under Section 1912(d), as discussed by Justices
Sot omayor and Scalia, clearly parental rights could not
be term nat ed.

The question then arose: Wat happens to
the child? And the court then, because there were a
natural parent with intact parental rights, applied the
usual rule that there is a strong presunption that a fit
parent, natural parent, who wants to exercise custody
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of -- of his or her child should get custody. That was
what happened here.

JUSTI CE KENNEDY: And do you -- you want us
to wite the case as if this is just a standard best
i nterest determ nation and -- and this federal statute
is irrelevant? | don't understand your argunent.

MR. ROTHFELD: No, no, Your Honor. I -- 1
think that the analysis of the South Carolina Suprene
Court was exactly right inthis -- in -- in those terns.
The court applied I1CWA, the Federal statute. The
guestion was: Could the parental rights of this parent
be term nated? This -- everyone concedes this is an
I ndian child. |CWA applies because of that.

The question then is: Cﬁn t he parental
rights be term nated? Sections 1912(e) and (f) address
t hat question -- (d), (e), and (f). And --

JUSTI CE SCALI A: Do you apply a "best
interest of the child" standard to a term nation of
parental rights?

MR. ROTHFELD: No, not in the --

JUSTI CE SCALI A2 | mean, can -- can -- |
know a | ot of kids that would be better off with
di fferent parents.

MR. ROTHFELD: And that -- that, too, is

exactly right, Justice Scalia. That is precisely what
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the ordinary state | aw standard says, that there is a
presunption that the natural parent, if the natural
parent is fit, should be awarded custody of the child.

JUSTI CE BREYER: Actually, it does -- does
(f) apply in your opinion to this case or not?

MR. ROTHFELD: Yes, it -- in our opinion,
both (d) and (f) apply.

JUSTI CE BREYER: And (f) has sonet hi ng of

the best interest standard tilted towards the I ndi an

parent .

MR. ROTHFELD: Well, | think --

JUSTI CE BREYER: |Is that right or not? |
nmean, as | read it it's something. It's tough, but it's
t here. \

MR. ROTHFELD: | think that that's right,
but I -- but | would add the -- the caveat that it's not

a best interest in the sense of we are going to apply
this standard to determ ne custody.

JUSTI CE BREYER: So in your view the best
I nterest standard does not apply, but rather (f)
appl i es?

MR. ROTHFELD: (F) applies --

JUSTI CE BREYER: And (f) is a tough version
of the best interest standard.

Have | got it right or not?
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MR. ROTHFELD: Correct, but with this
addition: MWhat it applies for is the question whether
or not the rights of this parent can be term nated,
whet her the parental rights of the parent can be
term nated. And so --

JUSTI CE KAGAN. Well, how does (f) apply?

It says "continued custody." That seens to assune that
cust ody exi sts.

MR. ROTHFELD: That is -- that is the other
side's argunent. Qur response is that there is a
definitional provision in |ICWA that says that a child
custody proceeding is one that includes a proceeding
| eading to the term nation of parental rights. Parental
rights are defined to be broadly as {he parent-child
rel ati onshi p.

And so we think in context (f) neans that
it's the termnation of the parent-child relationship is
what has to be consi dered.

JUSTI CE KAGAN: So your argunent is not that
"continued" means sonething different fromthe nornal
| anguage; your argunment is that "custody" means
sonething different fromits normal |anguage.

MR. ROTHFELD: Qur argunent is that
"cust ody" neans what Congress said "child custody
proceedi ng" neans, which is term nation of the
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parent-child relationship. And so we think that
continuation of a relationship -- the question is under
(f) would that be harmful for the child? But | should
qui ckly say that (f) is only one part of the argunent
here. As Justices Sotomayor and Scalia began the

di scussion with Ms. Blatt, (d) also applies. (D) says
not hing at all about custody. The question under --

CHI EF JUSTI CE ROBERTS: Could -- could I go
back to what you just said about (f)? You think custody
covers soneone who has never had custody of the child
because it refers to sonething beyond the accepted
definition?

MR. ROTHFELD: Well, | -- again, the
definition of "child custody proceed{ng" in | CWA
i ncludes a proceeding |eading to the term nati on of
parental rights. Parental rights --

CHI EF JUSTI CE ROBERTS: But (f) doesn't say
"child custody proceeding.” It says "continued custody
of the child."

MR. ROTHFELD: That -- that's true, but |
think that has to be interpreted within the context of
the definitional provision and what Congress had in m nd
when it referred to child custody proceeding.

But | think -- you know, (f), as | say, is
only a portion of the argunment here. And to return to
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what Justices --

JUSTI CE SOTOVAYOR: Tell ne why you are
fighting Justice Breyer? He said: | see -- and your --
M. Clement said the sane thing -- that "good cause"
under 1958 is a variant of best interests of the child
or factors that are considered. | see (f) as doing the
sanme thing, allotting however a burden of proof that my
or may not be higher than other States.

| mean, in -- in -- sonme States nmay have
cl ear and convinci ng evidence, sonme States may have
preponderance. Sone States -- | don't know if any have
beyond a reasonable doubt. But it's an allocation of
bur den.

MR. ROTHFELD: No. | --\I think that that's
right, and | certainly don't intend to fight
Justice Breyer. | -- 1 think that --

JUSTI CE BREYER:  You should if |I'm not
right.

MR. ROTHFELD: | don't --

JUSTI CE GINSBURG. But | think Justice
Breyer is quite wong because a standard that says
results in serious enotional or physical damage to the
child is far from a best interest standard.

JUSTICE SCALIA: It sure is. And do you
know of any State that -- that applies best interest of
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the child standard to termi nation of parental rights as
opposed to adoption?

MR. ROTHFELD: Absolutely not. And | -- and
Il think I -- 1 will try to agree with both
Justice Breyer and Justice G nsburg and Justice Scalia
and say that --

CH EF JUSTI CE ROBERTS: But not ne, right?

(Laughter.)

MR. ROTHFELD: And Justice Sotomayor. And
al ways -- always the Chief Justice.

JUSTI CE SOTOVAYOR:  You mi ght just have to

t ake --

MR. ROTHFELD: Which gets ne to five, so.

But | think -- 1 think tﬁe crucial point is
what -- what we're tal king about the determ nation of
parental rights under -- under (f) is whether or not, as

Justice Scalia says, the rights of a biological parent
can be term nated, which is not sort of the ordinary
best interest determ nati on when you're choosi ng between

two people who are strangers to the child. So --

CHI EF JUSTI CE ROBERTS: This is not -- (f)
I's not about term nating parental rights. It's about
what -- | nean, it's about custody, right?
MR. ROTHFELD: No, no. | think (f) is
about -- both (d) and (f) are about term nating parental
37
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rights. Parental rights cannot be term nated unl ess
t hese determ nati ons have been made. Unless it's been
shown that --

CHI EF JUSTI CE ROBERTS: I n what proceeding,
t he adopti on proceedi ng or custody determ nation?

MR. ROTHFELD: Any proceeding which is ainmed
at the term nation of parental rights. The adoption
proceedi ng here cannot go forward, all concede, unless
parental rights are termnated. And so if parenta
ri ghts cannot be term nated under either (d) or (f),

t hi s adoption cannot go forward and we are in a

di fferent place.

| think that's what -- exactly what the
South Carolina Suprenme Court said. It said, we're going
to apply -- we're going to look to ICWA to see can we

term nate the parental rights of this natural father.
And as Justice Scalia says, that is central. There is a
natural parent here who wants custody. Can his -- can
his claimfor custody be denied and can his parental
rights be term nated? To determ ne that, Congress has
put Federal standards in place in ICWA, in (d) and (f),
and we have to say both of those have been satisfied
here.

CHI EF JUSTI CE ROBERTS: If -- if you had a
tribe, is there at all a threshold before you can call,
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under the statute, a child an "Indian child"? 3/256ths?
And what if the tribe -- what if you had a tribe with a
zero percent blood requirenent; they're open for, you
know, people who want to apply, who think culturally
they're a Cherokee or -- or any nunber of fundanentally
accepted conversions.

MR. ROTHFELD: That --

CHI EF JUSTICE ROBERTS: | nmean, is it --

Is -- would that child be considered an Indian child, so
a father who had renounced any interest in her until he
found out about the adoption would have all these
rights?

MR. ROTHFELD: Well, that -- that would be a
di fferent question. What we have hefe is a--

CHI EF JUSTI CE ROBERTS: No, no. That's why
| asked it. It's a different question.

MR. ROTHFELD: Well -- and the answer woul d,
| think, be as a threshold matter, as this Court has
said consistently, it is fundanental -- fundanental
basis of tribal sovereignty that -- that a tribe get to
determ ne the --

JUSTI CE GINSBURG: | thought the definition
of an Indian child is just straight out of the statute.
An Indian child is someone who is either a nenmber of a
tribe or eligible, and is the biological child of a
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menber of an Indian tribe.

MR. ROTHFELD: That is correct.

CHI EF JUSTI CE ROBERTS: So return to what is
a hypot heti cal question and not what the statute
provi des: Under your argunent, a tribe that did not
requi re any blood requirement, but sinply enrollnment,
coul d be considered an Indian child.

MR. ROTHFELD: Well, the -- the child would
have to be a -- would have to be biol ogical parents --

CHI EF JUSTI CE ROBERTS: Yes, you have
sonebody who has no | ndian blood, he enrolls in ny
hypot hetical tribe, has a biological child. That child
woul d be an Indian child and the father would be
entitled to the protections you're afguing for.

MR. ROTHFELD: Well, that's -- that's true
in theory. But of course, A that is not our case. B
i f that were to occur and whether or not that would be
sort of a legitimate basis for determ ning nmenbership of
a--inan Indian tribe I think would be --

JUSTI CE BREYER: But that is a problem
Because, |l ook, | nean, as it appears in this case is he
had t hree Cherokee ancestors at the tinme of George
Washi ngton's father. All right? Now, you say, oh,
well, that's a different issue.

But | don't see how to decide that case
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wi t hout thinking about this issue, because if your view
I's taken and you accept that definition, a woman who is
a rape victimwho has never seen the father could,
would, in fact, be at risk under this statute that the
child woul d be taken and given to the father who has
never seen it and probably just got out of prison, al
right? And you don't know that this beyond reasonabl e
doubt standard woul d satisfy that.

Now, that's obviously something I find
di sturbing, as a person and also as a judge, because
we're trying to interpret the statute to avoid results
that would be very far out, at least. And -- and that's
what | want you to tell nme. How do | prevent that kind
of risk through an interpretation of\the statute?

MR. ROTHFELD: Well, let me answer both that
gquestion and the Chief Justice's question which | think
have sim |l ar responses. As to the rape victim | am
confident that an application of Section 1912(f) woul d
lead to term nation of that father's parental rights,
and so he would never be in the picture as a possible --
wel |, the question whether or not custody of sonmeone who
has engaged in such conduct could |lead to serious
physi cal or enotional damage to the child, | think there
will be no difficulty in reaching that concl usion.

But on the question of could a tribe
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establi sh sonme mani pul ative type of -- of nmenbership
criteria, it's significant that that is not this case
because --

JUSTI CE SCALIA: Aren't there Federal
definitions of approvals of tribes? Not every group of

nati ve Americans who get together can call thenselves a

tribe.
MR. ROTHFELD: That -- that is quite right.
JUSTI CE SCALIA: And isn't one of the
conditions of that a condition of blood and not -- not

of voluntary nenbershi p?

MR. ROTHFELD: As | --

JUSTICE SCALIA: |I'mquite sure that's
right. So | think the hypothetical {s -- is anull set.
| don't think it ever exists.

MR. ROTHFELD: | -- | think that --

CHI EF JUSTI CE ROBERTS: Well --

MR. ROTHFELD: -- that's what | was trying
to get to -- I"'msorry, M. Chief Justice.

CHI EF JUSTI CE ROBERTS: |I'm just wondering
is 3/256ths close -- close to zero? | nmean, that's --

that's the question in ternms to ne, that if you have a
definition, is it one drop of blood that triggers al
t hese extraordinary rights?

MR. ROTHFELD: But it has al ways been the

42

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

Cher okee nmenbership criterion that if soneone who can
trace their lineal ancestry to sone -- to a person who
is on the Dawes Rolls is a nenber. No one has ever
questioned that that is a legitimte basis for
establishing tribal citizenship. And so --

JUSTICE ALITO  But what if a tribe makes
eligibility available for anybody who, as a result of a
DNA test, can establish any Indian ancestry, no matter
how sl i ght?

MR. ROTHFELD: | think that that would |ead
to the question posed by Justice Scalia. Wether or not
that would be a legitimte basis for establishing --

JUSTICE ALITO No, it's different fromhis
He says it's -- it has to be based oﬁ bl ood. This would
be based on bl ood.

MR. ROTHFELD: But | -- | think it leads to
his question that there is a Federal elenent to
recognition of an Indian tribe. And I think whether or
not tribal nmenbership criteria so far depart fromthe
tradi tional understanding of what constitutes a tribe as
to be acceptable for those purposes, that would be a
gquestion to be resolved by the United States, by the
political branches.

JUSTI CE SOTOVAYOR: Counsel, there are two
forms of the EIFD doctrine, the existing Indian famly
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doctrine. One applies directly to this case; what's the
status of an unwed father, and they seem under that
doctrine, to apply the definition that a parent who
hasn't been involved in the care during pregnancy is not
a father.

But the other side of the doctrine is the
one that addresses, | think, the Chief's concern, which
is you don't only have Indian bl ood, but you' ve been a
father who's actually been a nenber of an Indian tribe,
an active nenber.

We don't have to reach that separate issue
here, that EIFD -- that part of the EIFD doctrine.

MR. ROTHFELD: Well, | guess I'Il give you
two answers to that. First, in this\case, t here has
been a finding by the famly court that this father has
significant ties to the Cherokee Nation. And so, if one
could think that that was part of the test under | CWA,
it is certainly satisfied here.

| -- I would go further than that and say
that | think the vast majority of State courts have
correctly rejected that theory, because --

JUSTI CE SOTOVAYOR: | don't disagree.

MR. ROTHFELD: It -- it would be sort of
beyond the judicial conpetence to determ ne whether or
not a particular person is Indian enough to qualify for
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treatnent as a father of an Indian child under -- under
| CVA.

Just to nail this down, as to the particular
menbership criteria of the Cherokee Nation, no one has
ever suggested, our opponents here do not suggest that
that is, in any sense, illegitimate or not a traditional
basis for establishing nmenbership in an Indian tribe.

So if one can imagine wild hypotheticals of
the sort that Justice Alito and the Chief Justice have
suggested, they are not present here, and those would
present political questions to be addressed by Congress
or addressed by the executive branch.

In this case, again, the Sate courts found
that | CWA should be applied to aIIow\a natural father to
raise his child. Those courts found that s in the best
interests of the child to be raised by their natural
parent because that parent was a fit, was a |oving, was
a devoted parent in the words of -- of the |lower courts.
Those concl usi ons were quite clearly correct.

And if | can turn to sonething which
attracted some attention from Justice Scalia and Justice
Sot omayor in their exchanges with Ms. Blatt, the
application of Section 1912(d) and whether or not the
parental rights of this -- this father, who
unquesti onably satisfies the definition of parent in
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| CWA, Section 1912(d) says that parental rights cannot
be term nated unless renmedial efforts have been made,

rehabilitative efforts have been nade to fix a famly
that is broken in sonme respect.

And Ms. Blatt suggests that that does not
apply here because there was no Indian famly. | think
what Justice Scalia said was absolutely right. There
unquesti onably was a famly here in the ordinary sense.
There was a nother, there was a father, there was their
little girl, there were grandparents who very mnuch
wanted to be involved in the life of this child, who
knit socks for her. There's no question --

JUSTI CE SCALIA: Is ny recollection correct
that -- that he had offered to -- to\narry t he not her
and she rejected that?

MR. ROTHFELD: That -- that is quite
correct. | think that the genesis of this case, they --
t hey were an engaged couple and the nother broke the
engagenent. The father wanted, very nmuch wanted to
marry the nother, wanted to --

JUSTI CE GINSBURG. | thought that there's
sonme anbiguity there, because one reason why he want ed
to marry was that he would get nore pay and al | owances.

MR. ROTHFELD: Well, there -- there are
di sputed facts as to what was going on, and so | don't
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want to hinge a lot on this. But | think it is quite
clear the father -- they were engaged, the father wanted
to marry the nother.

The father's testinony -- and the famly
court found, so we're not talking about sinply, you
know, assertions here. The famly court found that the
father was excited by the pregnancy, was | ooking forward
to the birth of the child, that he wanted to marry the
not her so that she would qualify for mlitary health
benefits. The father at the tine --

CHI EF JUSTI CE ROBERTS: He was excited, but
there is no doubt he paid nothing during the pregnancy
and nothing at the time of the birth, right, to support
the child or the nother? \

MR. ROTHFELD: That -- that is true. But

CHI EF JUSTI CE ROBERTS: So he was excited by
it; he just didn't want to take any responsibility.
(Laughter.)
JUSTI CE SCALI A: Well, that -- that was
after she had rejected his offer to marry her, no?
MR. ROTHFELD: Yes. Il mean --
JUSTI CE KENNEDY: Well, these -- these
consi derations are why donestic relations pose the
har dest problens for judges. Qur donestic relations
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judges all by thensel ves every day have these difficult
problems. |If we could appoint King Solonon, who was the
first donmestic relations judge, as special master, we
could do it. But we can't do it.

MR. ROTHFELD: That -- that -- that --

JUSTI CE KENNEDY. But what we have -- what
we have here is a question of a Federal statute which,
as | nmust understand it, displaces the ordinary best
I nterest determ nations of the State courts. Wuld you
agree with that?

MR. ROTHFELD: | -- | would agree that
Congress indicated that part of the best interest
inquiry for an Indian child concerns -- takes account of
their status as an Indian child, and\Congress made a
factual determ nation -- the fact that --

JUSTI CE SCALIA: | don't know why you make
t hat concession. | nean, your client has been deprived
of parental rights. | do not know that -- that it is
traditional to decide whether a parent will be deprived
of parental rights by assessing what is in the best
interest of the child.

That seenms to ne quite --

MR. ROTHFELD: That is quite --

JUSTI CE SCALIA: -- extraordinary, not
nor mal .
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JUSTI CE KENNEDY: But is -- is that true
under South Carolina | aw?

MR. ROTHFELD: Yes, that is. | -- wth
respect to that --

JUSTI CE KENNEDY: Under South Carolina | aw
in this adoption proceeding, the -- if it had not been
for the statute, the best interest of the child standard
woul d not have applied?

MR. ROTHFELD: | think there are three
things that are going on here.

Had | CWA not applied here at all, then the
fat her woul d have had no right to object to the
adoption, so the adoption would have gone forward had it
not been for | CWA \

However, as Justice Scalia says correctly,
when a natural parent is involved, and the natural
parent has rights that have not yet been term nated, as
this parent's have not, then ordinarily a best interest
inquiry --

JUSTI CE GI NSBURG: He woul d be out under
Sout h Carolina | aw because he didn't support the child
during the pregnancy.

MR. ROTHFELD: | -- | have to disagree with
that, Justice G nsburg. The famly court judge found
that his parental rights could not be term nated as a
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matter of South Carolina law, as well as a matter of
ICWA law. And so we think it is quite clear that this
father's right would not be term nated.

As Justice Scalia says, in the ordinary
course, while we're not engaged in a free-floating best
interest inquiry, one would say whether or not a -- a
prof ound show ng of parental neglect or insufficiency
has been made to term nate those rights. [If it cannot,
then that father should get custody.

In response to what Justice Kennedy asked
about - -

JUSTI CE GI NSBURG: Term nati on of parental
rights requires a showing that it's an unfit parent,
which is quite -- \

MR. ROTHFELD: That -- that is absolutely
right, and no such show ng has been made or could be
made in this case.

And if | may just finish --

CHI EF JUSTI CE ROBERTS: You have an extra --
you have an extra m nute.

MR. ROTHFELD: The -- both of the State
courts in this case carefully |ooked at the -- at the

situation here and found that this father, far from

being an unfit father, was a fit, loving, devoted father
who had created a safe, satisfactory and -- and | oving
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environment for the child.

Under ordinary South Carolina standards,
once one gets past | CWA, parental rights cannot be
termnated in a situation of this sort, the parental
rights, as Justice Scalia says, of a natural parent, who
had - -

JUSTICE ALITO. Well, if this case would
have come out the same way under purely South Carolina
| aw, then why are we here?

MR. ROTHFELD: The -- the only reason that
| CWA cones into play is because South Carolina law did
not give this father a right to object to the adoption.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MR. ROTHFELD: Thank you\very much, Your
Honor .

CHI EF JUSTI CE ROBERTS: M. Kneedl er?

ORAL ARGUMENT OF EDW N S. KNEEDLER
FOR THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG RESPONDENTS BI RTH FATHER, ET AL.

MR. KNEEDLER: M. Chief Justice, and may it
pl ease the Court:

| would like to start with the definition of

"parent" under the Act because | think a ot flows from

that. The Act provides that a parent -- a parent of an
Indian child is the -- is the biological parent, except
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where the child -- or where the parent -- paternity has
not been established or acknow edged.

Here, the -- the father's paternity was
acknowl edged and established, both courts bel ow found.
As a consequence, he has not sinply a biol ogical
relationship to the child; he has a legal relationship

to the child, created under Federal | aw

Then - -
JUSTI CE KENNEDY: But -- but -- did you --
at your -- when you began, do you use "paternity" in the

bi ol ogi cal sense?

MR. KNEEDLER: "Paternity" itself is in a
bi ol ogi cal sense, but when --

JUSTI CE KENNEDY: As -- és you -- as you
interpret the statute, "paternity is the biol ogica
sense,"” not -- not an --

MR. KNEEDLER: Yes.

JUSTI CE KENNEDY: -- not an existing
parental relationship.

MR. KNEEDLER: No, a biological sense. But
t he establishnent of --

JUSTI CE SCALI A: It says that, doesn't it?
A parent is -- is the -- the biol ogical parent.

MR. KNEEDLER: Yes. |t does.

JUSTI CE SCALIA: That's what it says.
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MR. KNEEDLER: Yes. But what |'m saying is,
once -- in the unwed father situation, once the father
est abl i shes or acknow edges paternity, the father has a
| egal relationship, not just the --

JUSTICE ALITO Wwell, famly lawis
traditionally a State province, but your argument is
that Federal |aw can take a traditional famly law term
li ke "parent” and perhaps others and give it a nmeaning
that is very different fromits traditional neaning or
its meaning under State |aw?

MR. KNEEDLER: Well, several things about
t hat .

JUSTICE ALITO  Strike the "traditional
meani ng: But its neani ng under Staté | aw.

MR. KNEEDLER: Well, several things about
that. First, there are States -- the Casey am cus bri ef
in footnote 7 identifies a nunber of States which
recogni ze parental rights for a parent who has
establi shed or acknow edged citizenship. So the State
| aw varies on that.

And this was the -- one of the very problens
Congress was concerned about with respect to Indian
children, because --

JUSTI CE SCALIA: Wait. | didn't understand.
Citizenship, who has acknow edged citizenship?
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MR. KNEEDLER: I'msorry. | neant to say
paternity. Sorry.

JUSTI CE SCALI A: Ckay. | understand now.

MR. KNEEDLER: What you have here are people
who are citizens of two separate sovereigns. An Indian
tribe is a sovereign and a State. Congress tried to
accommodat e those conpeting interests by |eaving the
cases in State court, letting them be subject to State
| aw, but subject to m ninmum standards to protect the
peopl e who are citizens -- or eligible for citizenship
in the Indian tribe.

That is a classic inplenentation of
Congress's plenary responsibility in the Federal trust
and guardi anship for Indians, and no{hing could be nore
at the core of tribal self-determ nation and triba
survival than the determ nation of tribal menbership and
t he care about what happens to Indian children.

JUSTI CE KAGAN:. M. Kneedler, let's say
you're right that this man is a parent under the terns
of the Act, so not just a biological father but also he
has a | egal status as parent under this Act. And then
1912 says, well, this is how you go about term nating
parental rights, right?

But then your argunent suggests that one of
t hese cl auses applies to himand the other one doesn't,
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even though he's a parent. But you're saying he only
gets sonme of the protections, that there are really two
cl asses of parents, custodial parents and non.

So where does that conme fronf

MR. KNEEDLER: | think it's not two classes
of parents. It cones fromthe text of (f) itself, which
tal ks about continued custody, which we think nmeans that
(f) applies -- it presupposes that there is custody to
continue. And that's just a condition on the
term nation of parental rights.

JUSTI CE SCALI A: That's a very strange way
to put it. | mean, just -- just in passing in the
sentence, that "the continued custody.” | nmean, you
would think if that's what they nean{, t hey woul d say,
"where the child" is -- "is within the custody of a
parent, conma, no term nation of parental rights nmay be
ordered, in the absence of a determ nation,"” blah, blah,
bl ah, bl ah, bl ah.

It doesn't say that. It says, "No
term nation may be ordered in absence of a
determ nation, including testinony of a qualified
expert, that the continued custody of the child by the
parent or Indian custodian is likely to result in
serious enotional."

VWhen it's -- when it's franmed that way, |
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am-- | aminclined to believe that the "continued
custody" neans | ooks to the future, the continuing
custody by this person in the future. To read into it
the fact that -- that the whole provision only applies
to someone who is then in custody of the child, that's
very strange. That's -- that's not the way sonebody
would write a provision |like that.

MR. KNEEDLER: | -- | grant you it is
somewhat awkwardly witten, but we think the sense of it
is -- is that, because this is -- as this court noted in
t he Santosky decision, this is a very unusual statutory
provision with respect to the burden of proof.

And there is sone logic for Congress
applying this -- this -- where there\is a custodial --

JUSTI CE BREYER: But doesn't it happen, in
your interpretation, unlike the two parties who have an
Interpretation | can understand, that -- renmenber ny
hypot hetical, which | deliberately made dramatic. W
can think of a whole range of things short of that where
the father has seen the nother never, perhaps, or sperm
donors for very short periods of tinme, and under your
I nterpretation where there is an ongoing rel ationship,
even a short one, at least they can't give the child to
the father where it would be very harnful to the -- to
t he child.
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But under your interpretation, the one
category of people who is exenpt fromthat are the
category of fathers who've never seen the nother.

Who' ve seen the nother a very short tinme. Wo nay be in
-- they're not even subject to |ooking to see if it's
very harnful to the child.

So | just -- am|1 right about your
i nterpretation having that effect? And if it does have
that effect, what's the justification for it?

MR. KNEEDLER: Well, the -- there's
several -- several things about that with respect to the
rapi st and the spermdonor. In the 35-year history of
this statute --

JUSTI CE BREYER: Al | rigﬁt. So you can say,
oh, there's no such thing as a parent, a father who only
sees the nother --

MR. KNEEDLER: No, no, no.

JUSTI CE BREYER: All right. Okay. All
ri ght.

Now, |et's suppose there is such a thing.

As |l ong as there is such a thing, the anomaly that |
mention seens to nme to exist. And am | wong or right
about that? And if it exists, what's the basis for your
creating an interpretation of the statute that would
produce it?
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MR. KNEEDLER: It's -- it's not as anomal ous
as you're suggesting because state |aw standards still
apply, and under state | aw standard under Sant osky,
there has to be clear and convincing evidence to
term nate -- to apply the State term nati on of parental
rights provisions, which is what the famly court did in
this case.

This is -- this is a Federal overlay, an
addi ti onal requirenent.

If I could, though, nove on to --

JUSTI CE KAGAN. But as a Federal overl ay,

M. Kneedler, | nean, does it make sense to sort of
split apart (d) and (f) in this way? Because (d) is the
curing provision that says you have {o take steps to try
to cure this parent and, you know, to try to make him or
her a better parent. And then (f) says here's the
standard for term nating parental rights if those

curative efforts have failed. Right?

So to -- to use -- to have the curative
provi sion but not the standard just seenms to -- to neke
a -- a mess of the statute.

MR. KNEEDLER: Well, with respect, | don't
t hink so, because custody is in the one and -- and not
in the other. (D) speaks of breakup of -- of the famly

relationship. And | think there, the famly
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rel ati onshi p, because it -- it speaks of tern nation of
parental rights, which is in turn defined in the Act as
anything that term nates the parent-child relationship,
which -- which can be much broader than -- than whether

t he parent actually has custody, which is the word

t hat --

JUSTI CE GI NSBURG. But the whole thrust of
it, you -- this is directed to providing renedial
services, which it -- it seens that it fits a situation

where sonmeone has custody but is having problenms getting
his or her act together so needs the help of a social
wor ker, but it makes no sense to tal k about renedi al
services for someone who has never had custody.

MR. ROTHFELD: Not -- with -- with respect,

Justice G nshurg, | don't agree. Renedial services here
woul d entail -- the renmedial services have to be tied to

what ever the problemis. And here the problemwas the
father had not shown sufficient interest in the child.
Remedi al services would have been efforts to interest
the father in the child.

Here that wasn't necessary because as soon
as the father found out about the adoption proceeding,
he acknow edged and established his paternity and said,
| want that child.

CHI EF JUSTI CE ROBERTS: But he didn't want
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anything to do with the child if the nother had kept the
child in her care. It was only when she wanted to put
it up for adoption that he had devel oped this interest
in the child.

MR. KNEEDLER: And that's -- that is
preci sely the point when I CWA kicks in. | CWA does not
try to regulate the relationship between the nother and
the father. That is -- that is left to State |aw or
tribal law. I CWA kicks in only when there's going to be

an adoption or a termnation of rights and the child is

going to be placed outside of -- of the relationship.
CHI EF JUSTI CE ROBERTS: But what's -- is --
is -- are the woul d-be adoptive parents required to

provi de renedi al services and rehabi{itative progr ans
under (d)?

MR. KNEEDLER: No, their burden is to
denonstrate that that has happened. The renedial --

CHI EF JUSTI CE ROBERTS: So that it's a
tribe -- if the tribe wants to defeat the adoption, all
they have to do is do nothing with respect to the
father's --

MR. KNEEDLER: Well, | -- 1 think the -- the

fam |y court could direct that renedial service --

this -- this happens, | think, frequently in famly
court, is the remedial services -- this is not an
60
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unusual provision. Mich State famly |aw provides for

this. The State court can oversee the -- the renedial
services and that could have been done in this -- in
this case.

CHI EF JUSTI CE ROBERTS: Thank you,
M . Kneedl er.
Ms. Blatt, you have three m nutes remining.
REBUTTAL ARGUMENT OF LI SA S. BLATT
ON BEHALF OF THE PETI TI ONERS

MS. BLATT: Thank you, M. Chief Justice,
and may it please the Court:

If you affirm bel ow, you're basically
banni ng the interracial adoption of abandoned I ndi an
children. There's not a single adop{ive parent in their
right mnd who is going to do what the court bel ow said,
which is go through these Kaf kaesque hoops of making
sure an absentee father's desire to be a parent has been
stinul at ed.

This is private adoption. This is absurd
t hat an adoptive parent would beg the famly court to go
provi de parenting classes. And | wanted to --

JUSTI CE SOTOVAYOR: Counsel, this Act, in
ternms of voluntary surrender of Indian children by
parents, says that it's not final for an adoptive parent
until the court does the adoption decree. It gives the
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not her the right -- or father -- to rescind the
voluntary adoption till the very last mnute. Has that
st opped voluntary adoptions?

MS. BLATT: No, but this -- first of all --
| mean, | |ove that about this case, the irony here. He
had no -- we didn't need his consent under State |law, so
the application of 1913, which allowed this w thdrawal
of consent, mandates the return of the child.

Well, there was no way to return this child
to anybody other than the nother. And | want you to
keep in m nd about this case, is your decision is going
to apply to the next case and to a apartnment in New York
City where a tribal nmenber inpregnates soneone who's
African-Anerican or Jew sh or Asian {ndian, and in that
vi ew, even though the father is a conpletely absentee
father, you are rendering these wonmen second-cl ass
citizens with inferior rights to direct their
reproductive rights and their -- who raises their child.

You are rel egating adopted parents to go to
t he back of the bus and wait in line if they can adopt.
And you're basically relegating the child, the child to
a piece of property with a sign that says, "Indian, keep
off. Do not disturb.”

This case is going to affect any interraci al
adoption of children.
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JUSTI CE SCALI A: That was its intent.

MS. BLATT: No.

JUSTI CE SCALI A:  You don't think that that's
what its intent was?

MS. BLATT: No.

JUSTICE SCALIA: It only applies to children
of -- to tribal children. And -- and the purpose was to
establish much nmore difficult standards for the adoption
of -- of a child --

MS. BLATT: No, no, Justice Scali a.

JUSTI CE SCALI A: Now, maybe you -- you
di sagree with that policy, but that's clearly a policy
behind the | aw.

MS. BLATT: No, | think {he policy is
fantastic. It was tal king about Indian famlies who
were being ripped away because of cultural biases and
I nsensitivity. This case didn't involve cultura
bi ases.

JUSTICE SCALIA: It didn't say that. It --
its definition of --

MS. BLATT: There's 30,000 pages of
| egi slative history that's tal king about the renoval.

JUSTI CE GI NSBURG. That m ght is what
provoked the Act that Indian children were being renoved
fromtheir famlies, but the Act is witten in nuch
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broader terns.

MS. BLATT: | agree. 1915 i s extraordinary,
if you read it the way the tribe does, which is -- and
t he Governnment does.

And a little bit about the menbership
criteria. The tribe's viewis any child born Indian is
automatically a nenber. So even if the parents w thdrew
their tribal menbership, this child would be covered.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 11:15 a.m, the case in the

above-entitled mtter was submtted.)
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