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also FCC v. NextWauve Personal Communications, Inc., 537
U.S. 293, 304 (2003). And, second, a specific statute
governs over a more a general one. Morton, 417 U.B. at
551; see also Morales v. Trans World Airlines, Inc., 504
U.S. 374, 384 (1992) (specific preemption provision gov-
erns over general saving clause); Crawford Fitting Co. v.
J. T Gibbons, Inc., 482 U.S. 437, 445 (1987) (specific
provision on expert witness fees controls over general costs
provision), superseded on other grounds by the Civil Rights
Act of 1991, Pub. L. No. 102-166, 105 Stat. 1071.

In this case, interpreting the Johnson Act to generally
prohibit the use of gambling devices in federal territories,
while construing IGRA to authorize class II gaming using
technological aids in Indian country, gives maximum effect
to both statutes. Allowing class II gaming on Indian lands
would not unduly interfere with the operation of the
Johnson Act. To the contrary, giving full effect to the class
II gaming provisions of IGRA would have only a minimal
effect on the Johnson Act, which would still prohibit class
IT1 gaming on Indian lands in the absence of a tribal-state
compact, and the use of all gambling devices in other
federal territories. See Radzanower v. Touche Ross & Co.,
426 U.S. 148, 156 (1972) (specific venue provision of the
National Bank Act controls over general venue provision of
the Securities Exchange Act, in part because giving effect
to the National Bank Act provision would not unduly
interfere with the operation of the Securities Exchange
Act, and would have no impact on the vast majority of
lawsuits brought under the Securities Exchange Act).
Moreover, to the extent there is any conflict in the applica-
tion of the Johnson Act and IGRA to class II gaming, IGRA
must control as the specific, later-enacted statute. As with
the Indian preference statute in Morton, IGRA is “a
specific provision applied to a very specific situation,” and
“Iwlhere there is no clear intention otherwise, a specific
statute will not be controlled or nullified by a general
one. ... " Morton, 417 U.S. at 550-51.
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Respondents will not repeat here all the substantial
evidence that Congressional intent is best served by
defining “gambling devices” under the Johnson Act as not
including class II technological aids used in Indian coun-
try. Suffice it to say, as explained by both the 9th and 10th
Circuits, that the Senate Report and the explicit statutory
provision in IGRA providing for the use of class II techno-
logical aids both provide powerful support for this ap-
proach. Indeed, the Department of Justice itself, when
litigating this issue in the 9th Circuit, conceded the point,
telling the court that it should “read the two acts harmo-
niously; if it’s a bingo aid, it’s not a Johnson Act gambling
device.” United States v. 103 Electronic Gambiing Devices,
223 F.3d at 1102 n.13.

Petitioners’ approach, by contrast, cannot be recon-
ciled with either the text or the manifest intent of IGRA.
Petitioners claim that class IT gaming devices are subject
to the proscriptions of the Johnson Act because IGRA
states that a tribe may engage in class II gaming only if
“such gaming is not otherwise specifically prohibited on
Indian lands by Federal law” (Pet. at 10-11 (citing 25
U.S.C. § 2710(b)1)(A)) (emphasis added).) According to the
Petitioners, the Senate report reveals that the “specific
prohibition” referred to in the savings clause is the John-
son Act. (Pet. 10-13.)

But the text and the legislative history actually
provide scant support for this view. As a textual matter,
IGRA’s “savings clause” — the one strand of text on which
Petitioners rely — references statutes that “specifically”
prohibit gaming “on Indian land.” Congress included these
limiting principles deliberately. Earlier versions of the law
that became IGRA had a much broader savings clause,
permitting class II gaming only if “such gaming is not
prohibited by federal law.” S. Rep. No. 446, at 12 (1988),
reprinted in 1988 U.S.C.C.AN. 3071, 3082. By limiting
IGRA’s savings clause to statutes that specifically prohibit
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gaming on Indian land, Congress excluded the Johnson
Act, which is a statute of general application passed
decades before the advent of modern Indian gaming (albeit
on that applies in Indian country), while still reserving to
Congress leeway to impoese specific bans if necessary.

The Senate Report confirms the point. In explaining
the meaning of the very phrase on which Petitioners rely,
the Senate Report explicitly states that Congress did
intend for class II technological AIDS to be relieved of
potential Johnson Act liability. Hence, the Senate Report
declares that, under IGRA, the Johnson Act does not apply
to “devices used solely in aid of or in conjunction with
bingo or lotto ... .” Petitioners ask this Court either to
ignore this declaration of congressional intent or Himit it to
“bingo blowers,” even though, ironically, these devices
{unlike Magical Irish) clearly do meet the definition of
“gambling devices” under the Johnson Act’ Such a
cramped approach to the use of class II technological aids,
moreover, would conflict with Congress’s manifest intent
“that tribes be given the opportunity to take advantage of
modern methods of conducting class IT games|,] and the
language regarding technology is designed to provide
maximum flexibility.” S. Rep. No. 100-446, at 9, 1988
U.S.C.C.AN. at 3079."

¢ Bingo blowers, which randomly select the numbers to be called,
would seem surely to qualify as Johnson Act gambling devices because
they are designed primarily for use in gambling, invelve the application
of an element of chance, and render a person entitled to receive money
or property.

" In their discussion of the legislative history, Petitioners focus on
the sentence of the Senate Report which states that the language of the
savings clause “not otherwise prohibited by federal law” refers to the
Johnson Act. But, as noted above, Congress amended the savings clause
to read “not otherwise specifically prohibited on Indian land by federal

(Continued ou following page)
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Rather than adhere to the flexible approach mandated
by Congress, Petitioners also argue that IGRASs express
exemption from the Johnson Act for gambling devices used
in class III gaming indicates that Congress did not intend
to exempt class II aids from the Johnson Act. (Pet. 13-14.)
The principle of negative implication, however, is only an
aid in discovering legislative intent when it is not other-
wise manifest. United States v. Barnes, 222 U.S. 513, 519
(1912). Here, as discussed above, the Senate Report clearly
indicates that Congress did not intend the Johnson Act to
apply to class II aids. In addition, when there is no reason
for the legislature to have included a provision in a stat-
ute, the omission of that provision means nothing at all.
United Dominion Ind., Inc. v. United States, 532 U.5. 822,
836 (2001). The Senate Report indicates that Congress did
not believe the Johnson Act applied to class II aids. S. Rep.
No. 446, 100th Cong., 2d Sess. 12 (1988) (“[The Johnson
Act] prohibits gambling devices on Indian lands but does
not apply to devices used in connection with binge and
lotto.”) Congress’ failure to include an express exemption
from the Johnson Act for class Il gaming devices that
Congress did not believe were covered by the Johnson Act
in the first place simply has no significance.

B. The Purported Circuit Split over the Rec-
onciliation of IGRA and the Johnson Act
Does Not Implicate Any Significant State
or Federal Interest

Petitioners insist that this Court should resolve the
purperted circuit split over whether class 11 technological

law.” Thus, the snippet of legislative history on which Petitioners stake
their claim is directed at language that was meaningfully superceded.
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aids may be subject to Johnson Act liability, but its reasons
for seeking this resclution are insubstantial.

As a threshold matter, Petitioners will achieve noth-
ing by having this Court resolve the alleged circuit split
unless it also prevails on its view, rejected by the two
courts to consider the issue, that pull-tab dis-
penser/displays are Johnson Act gambling devices. As
discussed below, Petitioners’ position is weak on both
issues. Indeed, if there were any substantial merit to
Petitioners’ view, it would be expected that at least one
court of appeal would take the Petitioners’ side. Surely, in
the absence of a single ruling for Petitioners, and in the
face of the opposing view of the NIGC (the government
agency charged with administering IGRA and a party to
this case), as well as the Department of Justice’s Office of
Legal Counsel, there is no compelling reason for this Court
to invest its scarce resources in such a one-sided dispute.

Even assuming, however, that Petitioners are right on
every point, the issue is too insubstantial to warrant this
Court’s attention. According to Petitioners, the 10th
Circuit’s approach to the Johnson Act opens the door to
class III casino style gaming in Indian country, which, in
turn, undermines IGRA’s regime for guarding against
organized crime, and denigrates the role of states in

regulating Indian gaming within their borders. (Pet. 15-
21.)

These concerns are baseless. The 10th Circuit ap-
proach to the scope of the Johnson Act in no way opens the
door for class III gaming in the absence of a compact
precisely because, as the D.C., 8th, and 10th Circuit’s have
unanimously held (consistent with NIGC regulations), the
devices at issue here are aids to class II gaming and not
class III games. Absolutely nothing about the 10th Circuit
opinion (or Santee Sioux, or Diamond Game, or 103
Gambling Devices) changes the uncontested fact that class
IIT gaming - including the slot machine devices at which
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the Johnson Act takes aim — may be conducted only
pursuant to a tribal-state compact. And because this limit
on class HI gaming remains wholly unaffected, IGRA’s
protections against organized crime’® and its preservation
of a regulatory role for the states remain vibrant.

Reading between the lines, Petitioners’ real complaint
seems to be that, in light of the proliferation of different
types of class II gaming, courts are classifying too many
devices as class II technological aids, thereby restricting
state control over gaming. Whatever the merits of this
view, Petitioners have not sought certiorari on the issue of
whether Magical Irish is properly classified as a class I
technological aid. If, as Petitioners seem to suggest, the
category of class IT aids has become toc broad, the problem
is certainly not raised by Magical Irish (which is a low-
tech dispenser and visual aid that clearly received the
proper classification). Moreover, this alleged problem, if it
is really a problem at all, is one that Congress has the
power to address at any time.

ITI. THE QUESTION OF WHETHER, INDEPEND-
ENT OF IGRA, MAGICAL IRISH IS A GAM-
BLING DEVICE UNDER THE JOHNSON ACT
IS NOT PRESENTED IN THIS CASE AND,
IN ANY EVENT, DOES NOT MERIT THIS
COURT’S REVIEW

The 10th Circuit never addressed the issue of
whether, assuming the class II technological aids may be
subject to Johnson Act liability, Magical Irish or other
similar pull-tab dispensers in fact qualify as Johnson Act

® It must also be observed that the record contains not a scintilla of
evidence that the use of Magical Irish, Lucky Tab, or any other class II
technological aid invites any law enforcement problems whatscever.
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“gambling devices.” Accordingly, this issue is not properly
presented in this case.

In any event, the particularities of how to define a
Johnson Act gambling device is not an issue worthy of
review. Whether a mechanism for playing a game of
chance qualifies as a Johnson Act gambling device is an
intrinsically factbound, case-by-case inquiry — in short, the
kind of inquiry that this Court does not generally under-
take, even if a lower court is in error. See S. Ct. Rule 10.
The merits of the Petition, moereover, are not enhanced by
its exaggerated claim of a circuit split between the 8th
Circuit’s decision in Santee Sioux and a 28-year old Ninth
Circuit per curiam in United States v. Wilson, 475 F.2d 108
{9th Cir. 1973), involving a unrelated machine.

The “Bonanza” machine at issue in Wilson worked as
follows: When an individual placed 25 cents into the
machine, he would receive a coupon, the value of which
was already visible in the viewing window of the machine.
As a resuit of buying the first coupon, the player would
also get a chance to see the next coupon in line, as it would
replace the first coupon in the viewing window. The player
could then decide whether or not to purchase the second
coupon as well as a chance to view the third coupon in
exchange for another 25 cents. Wilson, 475 F.2d at 108,
The entire focus of both the majority opinion and the
dissent in Wilson was “on whether playing a device that
allowed the player to see what he was going to get before
he deposited his money involved an ‘element of chance.””
Wilson, 475 F.2d at 109. The majority concluded that it
did, because in its view the user of the machine was really
paying for the opportunity to view and purchase a subse-
quent, potentially more valuable, coupon.

The differences between the Bonanza machine and
pull-tab dispensers like Magical Irish and Lucky Tab are
legion. First, in contrast to pull-tab dispensers, the design
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of the Bonanza device itself was an essential aspect of the
game of chance being played. The lure of the game de-
pended entirely on the viewing window — and the chance
that a valuable coupon would pop into view after a rela-
tively worthless coupon was purchased and gotten out of
the way. Magical Irish and Lucky Tab, by contrast, simply
dispense a ticket after money has been paid. The appara-
tus itself adds nothing substantive to the game. Second,
while the underlying game of pull-tabs being played by
Magical Irish and Lucky Tab is completely legal, the analysis
in Wilson, sketchy as it is, proceeds from the assumption
that the sale of chances to win a prize constituted illegal
gambling. Thus, Wilson never addresses one key issue here,
namely whether a device that dispenses the ticket of a lawful
game can ever be deemed a Johnson Act device. Third, a
person using the Bonanza machine plays against the ma-
chine itself, which contains all the winning and losing tabs. A
person using Magical Irish or Lucky Tab, by contrast, is
playing enly a portion of a paper pull-tab deal and is, in fact,
competing not against the machine but against other players
of the same deal to find the winning paper tickets. In this
regard, the play of the Bonanza machine much more closely
resembles a slot machine (the target of the Johnson Act)
than does Magical Irish or Lucky Tab.’

In any event, on the merits of whether Magical Irish
and similar puli-tab dispenser/displays are Johnson Act
gambling devices even without regard to IGRA, there can
be little doubt that the 8th Circuit and the district court
correctly concluded that they are not. The Johnson Act

® In assessing the similarity between the Bonanza machine and a
slot machine, moreover, the Wilson opinion is unclear on a key question
for assessing Johnson Act status: whether the Bonanza machine itseif
randomly selects the next coupon or whether the coupons, as in Magical
Irish and Lucky Tab, are pre-arranged.
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definition of a gambling device is limited to machines or
mechanical devices which involve “the application of an
element of chance.” 15 U.S.C. § 1171(a) (emphasis added).
As both courts to have considered the matter agree, Magical
Irish and similar pull-tab dispenser/readers do not apply
any element of chance — they merely dispense pull-tabs
from rolls in which the element of chance is pre-packaged —
and, thus, they do not meet the Johnson Act definition of
gambling devices. Indeed, another factor counseling against
review in this Court is the detailed and substantial dispute
between Petitioners and Respondents regarding the actual
play of Magical Irish. To decide the Johnson Act issue posed
by Petitioners, this Court would find it embroiled in a host
of factual disputes about bar codes, software, and casino
operations — disputes that, notably, the district court here
resolved against Petitioners.

Petitioners deride the 8th Circuit’s focus on the
“application of an element of chance,” as arbitrary, but it is
both textually compelled and sound. “[Tthe application of
an element of chance” is an active construct. Something
must apply the element of chance and, in the context of
the Johnson Act, that “something” is most naturally read
to be the machine or device that is to be proscribed.
Petitioners construction has at least two glaring weak-
nesses. First, it would read the word “application” out of
the statute (violating the canon of giving every word
meaning). Second, it would lead to absurd results. If the
device is not required to “apply” the element of chance,
then every class II technological aid would be a prohibited
Johnson Act device because they all are used in gaming
that includes an “element of chance.” Such a construction,
of course, would render this aspect of IGRA a nullity.

Courts interpreting IGRA have neatly avoided this
error by using the criteria of whether a device actually
applies the element of chance as a basis for distinguishing
between class II technological aids, which do not generate
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the element of chance, and class III electronic facsimiles,
which do. On this basis, for example, the 9th Circuit ruled
that computerized pull-tab dispensers which also contain
a random number generator to create the pull-tab deal, are,
in contrast to Magical Irish, class III facsimiles that could
only be played pursuant to a tribal-state compact. See
Sycuan Band of Mission Indians v. Raoche, 54 F.3d 535
(8th Cir. 1995).

By recognizing that Johnson Act gambling devices
must apply an element of chance to the game being
played, the 8th Circuit (like the district court here) effec-
tively harmonized the Johnson Act with IGRA’s allowance
of class II technological aids. Under this approach, a
device that applies an element of chance cannot qualify as
an class II technological aid, but may constitute a Johnson
Act gambling device assuming that it meets the statute’s
other definitional elements. In the last analysis, the 8th
Circuit has simply taken a different route for reaching the
same result as the 10th Circuit here, namely to give both
IGRA and the Johnson Act their greatest possible effect by
ruling that the Johnson Act does not reach class II techno-
logical aids.

Finally, Petitioners claim that the question of whether
the Lucky Tab II dispenser is a “gambling device” under
the Johnson Act may have important “ramifications
outside as well as inside Indian Country.” (Pet. at 18.) But
Petitioners’ boilerplate arguments about the potential
effects of the 8th Circuit decision are purely speculative.
Petitioners have presented no evidence that anyone has
attempted to introduce pull-tab dispensers or similar
machines in another federal territory or that inferstate
shipment of such machines is a matter of serious national
concern. As the Petitioners recognize, states can impose
their own restrictions on the use of puli-tab dispensers
within their own borders. At the end of the day, the 8th
and 10th Circuit decisions below, and the D.C. Circuit’s
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decision in Diamond Game Enterprises, simply let tribes
that can already sell pull-tabs legally use electronic
dispensers as a method of sale, much like selling aspirin in
a vending machine instead of over-the-counter. Refereeing
the dynamics of a vending machine is hardly an enterprise
worthy of this Court’s time.

CONCLUSION

For the reasons sef forth above, the petition for a writ
of certicrari should be denied.
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