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STATEMENT REGARDING ORAL ARGUMENT

The Court has set this case for oral argument on March 13, 2019.
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INTRODUCTION

Because of the Indian Child Welfare Act, a Texas state court was forced to deny
the Brackeens’ petition to adopt A.L.M., whom they had raised for over half his life,
because a Navajo couple in another state with no connection to A.L.M. expressed
interest in adopting him. A Minnesota state court was forced to order that Child P.
be taken from the only stable home she had known and given to a grandmother, pre-
viously deemed unfit to provide foster care, because the White Earth Band of Ojibwe
Indians decided Child P. was a member of the tribe. And a Nevada state court was
forced to delay the adoption of Baby O. by a family who had raised her since birth
and cared for her severe medical needs, after the Ysleta del sur Pueblo Tribe regis-
tered her as a member without her biological mother’s consent and opposed the
adoption. All of this happened because Congress imposed a federal regulatory sys-
tem on the States that requires them to place Indian children in accordance with
statutory requirements based on race, rather than the children’s best interests.

The district court correctly found that Congress had no authority to demand this
of the States and that ICWA and the Final Rule violate numerous provisions of the
Constitution. ICWA and the Final Rule commandeer state agencies and courts, dis-
criminate on the basis of race, improperly delegate authority to Indian tribes, and
violate the Administrative Procedure Act. The Commerce Clause, the purported
source of Congress’s authority to enact ICWA, does not authorize Congress to com-
mandeer the States to carry out a racially discriminatory federal regulatory system.

The State Plaintiffs have demonstrated real and existing harm, both to themselves
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and to the resident Indian children in their care. The district court’s judgment

should be affirmed.

STATEMENT OF JURISDICTION

The State Plaintiffs agree with the jurisdictional statements of the Appellants
except for the statement by the Federal Defendants that Plaintiffs lack standing to
bring a Fifth Amendment claim. Fed. Br. 1; Navajo Br. 4; Tribes Br. 2; see infra pp.19-

20.

ISSUES PRESENTED

The State Plaintiffs and their residents are directly harmed by ICWA and the
Final Rule, as the laws mandate that the States change nearly every aspect of child
custody proceedings when an Indian child is involved.

1. Do the State Plaintiffs have standing to sue?

2. Do ICWA and the Final Rule unconstitutionally commandeer the States,
and are the laws otherwise permitted under the Commerce Clause or
Spending Clause?

3. Do ICWA and the Final Rule violate the equal-protection component of the
Due Process Clause of the Fifth Amendment?

4. Does ICWA unconstitutionally delegate legislative authority to Indian
tribes?

5. Does the Final Rule violate the Administrative Procedure Act?
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STATEMENT OF THE CASE
I. Factual and Legal Background

The States of Texas, Indiana, and Louisiana have entire legal codes designed to
ensure the safety and welfare of children within their borders, as well as state agen-
cies and employees dedicated to carrying out that mission. See, e.g., Ind. Code tit. 31;
La. Child. Code; Tex. Fam. Code tit. 5. In Texas, “the Family Code’s entire statu-
tory scheme for protecting children’s welfare focuses on the child’s best interest.”
In re M.S., 115 S.W.3d 534, 547 (Tex. 2003); see also Tex. Fam. Code
§§ 161.001(b)(2), 162.016(a)-(b). The same holds true for Indiana and Louisiana.
Ind. Code §§ 31-19-11-1(a), 31-35-2-4(b)(2); La. Child. Code arts. 1001, 1037(B) &
(D), 1217(B), 1255(B)-(C).

But the best-interest standard does not apply when the child is an Indian child,
as defined by ICWA. Instead, it is replaced by a federal scheme that requires, among
other things, placement in accordance with rigid preferences based on the race of the
child and his prospective parents. 25 U.S.C. § 1915(a), (b). As recognized by the
Texas Department of Family and Protective Services, “[i]f a Native American child
.. . 1s taken into DFPS custody, almost every aspect of the social work and legal case
is affected . . . .” ROA.1017. This includes the legal burdens of proof, notice require-
ments, the need to make “active efforts” at reconciliation, and the placement of the
child—not according to the child’s best interest—but according to ICWA’s statu-
tory preferences, in which the race of the child and prospective parents is generally

dispositive. ROA.1017.
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A. Indian Child Welfare Act

ICWA was enacted in 1978 following concerns that public and private agencies
were wrongly breaking up Indian families and placing Indian children in non-Indian
homes and institutions. 25 U.S.C. § 1901(4); see also Miss. Band of Choctaw Indians .
Holyfield, 490 U.S. 30, 32 (1989). Congress, purporting to act under the Commerce
Clause and “other constitutional authority,” established “minimum Federal stand-
ards for the removal of Indian children from their families and the placement of such
children in foster or adoptive homes.” 25 U.S.C. §§ 1901(1), 1902.

ICWA applies to any “child custody proceeding” involving an “Indian child.”
An “Indian child” is “any unmarried person who is under age eighteen” who is ei-
ther “(a) a member of an Indian tribe or (b) is eligible for membership in an Indian
tribe and is the biological child of a member of an Indian tribe.” Id. § 1903(4). An
“Indian tribe” is “any Indian tribe, band, nation, or other organized group or com-
munity of Indians recognized as eligible for the services provided to Indians by the
Secretary [of the Interior] because of their status as Indians.” 4. § 1903(8).' An “In-
dian” is “any person who is a member of an Indian tribe, or who is an Alaska Native
and a member of a Regional Corporation as defined in section 1606 of Title 43.” Id.
§ 1903(3). And “child custody proceeding[s]” include foster care placements, ter-
mination of parental rights, preadoptive placements, and adoptive placements. /4.

§ 1903(1).

! There are approximately 570 federally recognized Indian tribes. 83 Fed. Reg.
4235 (Jan. 30, 2018).
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When a child custody proceeding involves an Indian child, ICWA sets the sub-
stantive decisional law, imposes numerous rules and standards on state courts, and
compels state employees to undertake additional work. See ROA.1013 (Texas DFPS
policies concerning ICWA note that “[i]f a DFPS lawsuit involves a Native Ameri-
can child, [[CWA] applies and the legal requirements change dramatically.”).

1. Impact on state courts and judicial officers

ICWA creates a set of placement preferences that state courts must follow “in
the absence of good cause to the contrary” in any adoptive, preadoptive, or foster
care placement of an Indian child. 25 U.S.C. § 1915(a), (b). In an adoptive placement
of an Indian child, the state court “shall” give a preference to “(1) a member of the
child’s extended family; (2) other members of the Indian child’s tribe; or (3) other
Indian families.” /d. § 1915(a).

Foster care or preadoptive placements must be “in the least restrictive setting
which most approximates a family and in which [the child’s] special needs, if any,
may be met” and “within reasonable proximity to his or her home.” Id. § 1915(b).

Absent good cause to the contrary, preferences must be given to
(1) a member of the Indian child’s extended family;
(i) a foster home licensed, approved, or specified by the Indian child’s tribe;

(iii) an Indian foster home licensed or approved by an authorized non-Indian
licensing authority; or

(iv) an institution for children approved by an Indian tribe or operated by an
Indian organization which has a program suitable to meet the Indian child’s
needs.



Case: 18-11479  Document: 00514825776 Page: 22 Date Filed: 02/06/2019

Id. An Indian tribe may alter the order of any of these preferences and the state court
“shall follow such order” as long as it is the least restrictive setting appropriate to
the needs of the child. /4. § 1915(c). Although Congress declared a policy of protect-
ing the “best interests of Indian children,” 7d. § 1902, the preferred placements in
ICWA do not include individualized consideration of a child’s best interest, but ra-
ther impose race-based presumptions on all Indian children, 7d. § 1915(a), (b).
ICWA also sets the substantive decisional law for any foster care placement or
termination of parental rights. For foster care placement, a court must find “by clear
and convincing evidence, including testimony of qualified expert witnesses, that the
continued custody of the child by the parent or Indian custodian is likely to result in
serious emotional or physical damage to the child.” /4. § 1912(e). Termination of
parental rights requires the same findings and expert testimony, except the burden
of proof is raised to “evidence beyond a reasonable doubt.” Id. § 1912(f).
Under ICWA, a state court handling a child custody proceeding of an Indian
child must:
o Transfer foster care and termination of parental rights proceedings involving
an Indian child to tribal courts in certain circumstances, even if the child is
not living on a reservation, 7d. § 1911(b);
¢ Grant mandatory intervention to an Indian custodian and the child’s tribe at
any point in a child custody proceeding, 7d. § 1911(c);
e Delay any foster care placements or termination proceedings until ten days

after the parents, Indian custodian, tribe, or Secretary of the Interior (the
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Secretary) receive notice, and grant up to a twenty-day extension upon re-
quest, id. § 1912(a);

o Allow a parent or Indian custodian to withdraw consent to foster care place-
ment at any time, 7d. § 1913(b);

o Allow a parent or Indian custodian to withdraw consent to voluntary termi-
nation of parental rights “for any reason at any time prior to entry of a final
decree of termination or adoption,” and return the child to the parent, 7d.
§ 1913(c);

e Permit a parent of an Indian child to withdraw consent to a final adoption
decree for up to two years after the final judgment, if they claim consent was
obtained through fraud or duress, 7d. § 1913(d); and

e Allow an Indian child, parent, Indian custodian, or Indian child’s tribe to pe-
tition for invalidation of a foster care placement or termination of parental
rights if the process did not comply with ICWA 7d. § 1914.

2. Impact on state agencies
With respect to state agencies involved in child custody proceedings, ICWA re-
quires them to use “active efforts” to prevent the breakup of the Indian family, /4.
§ 1912(d); find qualified expert witnesses for any foster care placement or termina-
tion of parental rights, 7d. § 1912(e), (f); and maintain records demonstrating ICWA
compliance and make those records available for inspection at any time by the Sec-
retary or the child’s Indian tribe, /4. § 1915(e). ICWA also includes several notifica-

tion requirements. State agencies or courts must:
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¢ Notify the Indian child’s parents or Indian custodian and Indian tribe by reg-
istered mail of child custody proceedings involving an Indian child, and if the
parent or Indian custodian cannot be found, notify the Secretary, id. § 1912(a);
and

e Provide the Secretary with a copy of final adoption decrees, including the
name and tribal affiliation of the child, the names of the biological parents, the
names of the adoptive parents, and the identity of any agency having files or

information relating to the adoption, 7d. § 1951(a).

B. Final Rule

In 1979, the Department of the Interior promulgated “Guidelines for State
Courts; Indian Child Custody Proceedings.” 44 Fed. Reg. 67,584 (Nov. 26, 1979).
The Guidelines were “not intended to have binding legislative effect,” but only to
assist in the implementation of ICWA. 4. They left “primary responsibility” of im-
plementing and interpreting ICWA “with the courts that decide Indian child cus-
tody cases.” Id.

Most relevant here, the 1979 Guidelines addressed the “good cause” standard
for deviating from ICWA’s placement preferences. The Guidelines stated that “the
legislative history of [ICWA] states explicitly that the use of the term ‘good cause’
was designed to provide state courts with flexibility in determining the disposition of
a placement proceeding involving an Indian child.” /4. Some state courts concluded
that the “good cause” exception to the placement preferences required considering
the child’s best interests, including any bond or attachment the child had formed

with a non-preferred placement. See, e.g., In re Adoption of T.R.M., 525 N.E.2d 298,
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312-13 (Ind. 1988); In re Appeal in Maricopa Cty. Juv. Act. No. A-25525, 667 P.2d 228,
234 (Ariz. Ct. App. 1983); see also In re Adoption of M., 832 P.2d 518, 522 (Wash. Ct.
App. 1992).

In 2016, the Department reversed course and promulgated the Final Rule at is-
sue here with the intent that it bind state courts and agencies. 81 Fed. Reg. 38,778,
38,782 (June 14, 2016). Significantly, the Final Rule restricts the ability of state
courts to find “good cause” to deviate from the placement preferences, requiring
proof by clear and convincing evidence and limiting a court’s determination of good
cause to five enumerated factors. 25 C.F.R. § 23.132(b), (c). The Final Rule explic-
itly prohibits finding good cause “based solely on ordinary bonding or attachment
that flowed from time spent in a non-preferred placement that was made in violation
of ICWA.” Id. § 23.132(e).

The Final Rule rejects the “existing Indian family doctrine,” which had been
used by some state courts to limit ICWA’s application to circumstances in which the
child had a significant political or cultural connection to an Indian tribe, rather than
a mere genetic link. See, e.g., In re Santos Y., 112 Cal. Rptr. 2d 692, 715-16 (Cal. Ct.
App. 2001) (recognizing that use of the existing Indian family doctrine may avoid
ICWA’s constitutional problems); S.A. ». E.J.P., 571 So. 2d 1187, 1189-90 (Ala. Civ.
App. 1990); In re Interest of S.A.M., 703 S.W.2d 603, 608-09 (Mo. Ct. App. 1986).
Instead, the Final Rule states that, when determining whether ICW A applies, courts
may not “consider factors such as the participation of the parents or the Indian child

in Tribal cultural, social, religious, or political activities, the relationship between the
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Indian child and his or her parents, whether the parent ever had custody of the child,
or the Indian child’s blood quantum.” 25 C.F.R. § 23.103(c).

The Final Rule repeats many of the requirements in ICWA and expands on
some. For example, with respect to determinations about whether a child is an Indian
child and to what tribe he belongs, courts must:

e Ask each participant, on the court record, whether the child at issue is an
Indian child, and instruct parties to inform the court if they receive new in-
formation, 7d. § 23.107(a);

o Apply ICWA if there is “reason to know” that the child may be an Indian
child, until it is demonstrated on the record that the child is not Indian, 7d.
§ 23.107(b)(2).

e Request “a report, declaration, or testimony included in the record,” that
the state agency or other party used due diligence to identify and work with
all of the tribes of which there is reason to know the child may be a member
(or eligible for membership), /4. § 23.107(b)(1);

e Require participants in voluntary child custody proceedings to state on the
record whether the child is an Indian child, or whether they have reason to
believe the child is an Indian child, 7d. § 23.124(a);

o Defer to the judgment of the Indian tribe of which it is believed the child is a
member (or eligible for membership) to determine if he is eligible for mem-
bership, 7d. § 23.108(a); and

o Defer to the tribes’ agreement on which tribe the child belongs to when he or

she is a member of more than one tribe, 7d. § 23.109(b)-(c).

10
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The Final Rule also defines the “active efforts” necessary to prevent the
breakup of the Indian family. /d. §§ 23.2 (listing eleven examples of what may be
required), 23.120. The Final Rule contains detailed requirements for the emergency
removal of an Indian child. /4. § 23.113. And the Final Rule requires state courts to
notify the child’s biological parent or prior Indian custodian and the child’s tribe if
the adoption decree is vacated or the adoptive parent consents to termination of pa-

rental rights. /4. § 23.139(a).

C. Impact on State Plaintiffs

All State Plaintiffs have federally recognized Indian tribes in their borders,
ROA.4023 n.4, and all must comply with ICWA. Because ICWA contains provisions
for collaterally attacking any removal, termination, or adoption that is not made in
compliance with ICWA, 25 U.S.C. §§ 1913(d), 1914, the States have no choice but
to comply. If they do not, any placement made in violation of ICWA could be undone
through a collateral attack, depriving the children of permanency. The State Plain-
tiffs cannot subject Indian children to the risk of being uprooted from a non-preferred
placement and must, therefore, comply with ICWA to avoid any collateral attack.

The States also receive millions of dollars in federal funding as a result of com-
plying with ICWA. States that receive child welfare funding through Title IV-B,
Part 1 of the Social Security Act must have a plan for child welfare services. 42
U.S.C. § 622(a). That plan must include, among other items, “a description, devel-
oped after consultation with tribal organizations . . . in the State, of the specific

measures taken by the State to comply with [ICWA].” 4. § 622(b)(9). The Depart-

11
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ment of Health and Human Services determines whether a state agency is in “sub-
stantial conformity” with the Title IV-B plan requirements, including whether it is
meeting ICWA’s requirements. 45 C.F.R. § 1355.34(a), (b)(2)(i1)(E). States that are
not in substantial compliance may have their funds withheld. /4. § 1355.36.

In fiscal year 2018, Texas was appropriated approximately $410 million in fed-
eral funding for Title IV-B and Title IV-E programs, Louisiana was appropriated ap-
proximately $64 million, and Indiana was appropriated approximately $189 million.

ROA.4014-15.

D. Impact on Individual Plaintiffs

ICWA can have significant consequences for Indian children and non-Indian
families that wish to adopt them. As in the cases of the Individual Plaintiffs, the hands
of the state agencies and courts were tied by ICWA, which prioritized the child’s
race over his or her best interests.

The Brackeens, for example, raised A.L.M., an Indian child, for over a year, and
their request to adopt A.L.M. was supported by A.L.M.’s biological parents.
ROA.2684. Yet, the Navajo Nation wrote to the family court and requested, pursu-
ant to ICWA, that A.L.M. be removed from the home in which he had spent most of
his life and given to an unrelated Navajo couple—simply because he was an Indian
child and the Brackeens were not Indians. ROA.2684-85. The Brackeens were una-
ble to meet the “good cause” standard in ICWA for deviating from the placement
preferences, and their petition to adopt A.L.M. was denied. ROA.2685-86. They ob-
tained emergency appellate relief, ROA.2686, and when the placement with the Nav-

ajo couple was no longer available, the Brackeens’ adoption was approved.

12
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ROA.2686-87. The Brackeens are now seeking to adopt A.L.M.’s half-sister, Y.R.].,
but it is unclear whether that adoption will be permitted under ICWA. ROA.4102-
09; Inre Y.R.J., No. 323-107644-18 (Tarrant County Dist. Ct.).

The Cliffords took Child P. into their home after she spent two years being shut-
tled between various foster parents. ROA.2625-26. The instability in her young life
lead to extensive psychological harm, which the Cliffords have worked to overcome.
ROA.2626-27. In 2015, the White Earth Band of Ojibwe Indians informed the state
court that Child P. was not eligible for membership. ROA.2627. But in 2017, the
Band changed its mind, decided Child P. was a member, intervened in the custody
proceedings, and demanded that, pursuant to ICWA, Child P. be removed from the
Cliffords and given to a grandmother (whose foster care license had previously been
suspended). ROA.2627. The state court agreed and removed Child P. from her home
with little notice. ROA.2628-29. Child P. has experienced serious emotional harm as
a result, and the grandmother with whom she lives has not filed a petition to adopt
her. ROA.2629.

The Librettis took Baby O., an Indian child, home from the hospital after her
birth and raised her for 23 months, caring for her severe medical conditions that have
required multiple surgeries. ROA.2690. Their attempt to adopt her, which was sup-
ported by her biological mother (who is also a plaintiff in this case), was oppose