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UNITED STATES DISTRICT COURT
FORTHE DISTRICT OF RHODE ISLAND

LINCOIN G, ALMOND, in hiv capacity a3

Giovernor of the Staie ol Rbode [shand,

STATE OF RIODE ISEAND AND

PROVIDENCE PLANTATIONS, 2 sovereign state

of the Uinited States of America, and

TOWN OF CHARLESTOWN, RITODE ISEAND,
Plamtitts. Civil Action Nuo.

{-375-1

GALE AL NORTON, in her capaarty as Scerclary
of the Department of the Interior, United States of
Asmerica. and

PRANKLIN KEFL, in fiks capacity as Fasten
Area Director of the Bureau of Indn Aflaies,
within the Department ol the interior, United
States of America,

Befendants.

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF FEDERAL
DEFENDANTS OPPOSETION TO PEAINTIFFS MOTION FOR SUMMARY JUDGMENT
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POINTS AND AUTHORITIES

Federal defendants hoerchy oppose plaintiffs” Motion for Summary Judgment. For the reasons sef
forth befow, plaintitfs have failed 1o show that they are entitled to summary judgment. Therelore,

plainiilts” motion showld he denied and federal defendants” croxs Motion for Sumunary Judgment shoutd

be granted,

B EACTS

Puesiant 1o this Court™s pre-trinl order, plaintiffs and foederal defendants Fed sepacate Statements
of Undisputed Facts C"SUF™Y While {ederat delendants do not agree with the characterizations und/or
the unstared inferences sugpested by some of plaintitts” listed facts, these disagreements do not rise 1o
the Tevel of disputes over material facts that would prechude this Cowrl granting summary judgment for

federal detendants. Federal defendants witl provide the Court with their views on the Jegal significance,

ifany. of varions fscts set forth in plaintitts” SUE, i the body of this mumorandum.

L THE SECRETARY™S DECISION I8 FULLY CONSISTENT WITH THIE APA

Pleintiffs allege that the Secretary’s decision o approve the Tribe's trust application wag an
bt of discererion under Bre Administrative Procedure Act, 5 USO8 706 (CARPATYL PsT Br. 2330
Biaintifts” claim iy clearly contravenad by the Administrative Record of the challenged decision, which
chows that the Area Director, acting pursuant to authority delegated by (he Seeretary, considered all the
relevant fegal factors and made an eminently reasoned decision.

To demoustrate that an agency has engaged inan abuse of discretion, a plalntitt nist show that

the apency bas not considered “the refovant factors and Lo [thai] there has been a clear error of

Cyreoon Naguratl Res, Coungil, 490 U8, 360, 378 (1989), Morcover, "the ultimate standurd of review s a

narrow one. The court i not empowered fo substitute ity judgment for that of the agency” Oyerton

L prigintilTy rejevted Tederal defendants supgestion tat ihe parties negotiate, or al least airespt 1o nogotiate, a joint
Statement of Vndisputed Facts in order to facilitate the Cowrt's consideration o this case which is fundamentaliy u
legal, rather than fact digpute.
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Park, 401 LS. ar 416 Lown of Notfolk v iinited Staes Arty Corps of Lngineers, 968 F.2d 1438, 1443-

46 (1% Cir, 1992 ) Massachuselts v, Andis, 00 100 €70 888 (TR 1979 (30 Long as thie Seorgtary s

determinations are within the law, are based ypan consrderation of relevant fctors, and do not involve
clear errors of judpment, & court may ot substitute its view), PlaintiTy have ot met their burden to
shiw that the Seeretary made @ clear error of judgment under the delerential review standards of the

APA. Nierm Clsb v, Marsh, 976 £2d 703, 769 (17 Car. | 092 (characterizing APA review standard as

“highly deforential” and instructing tha "the court must presiime {he agency action to be valid™) The
decision o issue here is thoroughty grounded i e relevam Ly and reguiatons, fuy beea upheld by the

o

tnterior Board of tndian Appeals ((IBIATL and should b upheid by this Court.

A The Seeretary Property Applied the Part 151 Faetors
1. The Agency Consideraton of the Relevant Fuctors Was fudependent and

Searching

Plaintifls begin their assault on the Sceretary’s decision 1o approve the Tribe's trust application
by erroncously asserfing that the Bureas reated the Vribe’s 3 1-aere parcel ay “oiereservation” under 20
COER. Pare 151, PsT Beo 240 In fisel, the Burcau corveelly evaluuied the Tribe's application umder the 25
CEROSISLT “offereservation” factors and the ncorporated § 101,10 con-reservadion” faefors. AR
Vol I Tab [ p. 1. Next, plaintiffs lrunch an cxapgerated attack on the Bureau bacause the stafi-leve!
memorandum recommending approvat of the Tribe’s application, AR Vol H. Tab 1L adopted much of
the Tribe's well founded and well articuldled fetier in support of the proposed trust acquisition, b this
connection, plaintffs wrongly claim that the BIA “entvely failed” to consider events relevant o the
Tribe's application that oscurred between 1993 and 1997, P B, 24,

Plaintiils convenienatly ignore that severat additionul officialy within the Bureau evatumtod
aspects of the Tribe's oviging 1993 and subsequent 1997 rust application together with many other
documents and issues in connection with these applications, That the By rean’s Realty Spooiadist
deterinined -- at feast with respect to the nowenvironmental Part 151 faeiors - that he could not fanprove

apen the tribe’s articulation of how its application safisficd the regulatory factors is ok, as plaintifts

o
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suggest, arbitrary “textual embezelement.” P4™ Bro 240 but rather # ratienal adoption of reasonable
anaiysis.
Plainiiffs” assertion that the BIA did not consider evenrs hetween 1993 and 1997 15 clearly

vetuted by the Adunnistrative Record. Plaintifts highlight the Narpsansett Inding Tribe v, Naer

T pact and oo moaet, BYS L Supp. 349 (L)

L1995, environmental and jurisdictional ssues, and plaindffs” comments o the Dureaa on the
proposud trust acquisition, as matiers purportedly ivnored by the Burcan. Ps7 8 240 The Record,

however, shows that between 1993 and 1997 the Burcan, f in, reqaiired the Tribe w supplement s

inftial Unvironmental Assessment UEATY, AR Vol L Tab 5 conducted an covironmiental azard survey
of the subjeet 31-aere parcel, AR Vol HE Tab U ¢lix 19y required confionmution of consistenoy with the
Stafe s Coastil Resources Management Plan (CURMP™, AR Voi B, Tab O (BEx 103 was well aware of

the Narmpansctt Bleetrie litigation, AR Vol, [ Tab ¥ (Fx. 4o was appeised of L and offered 1o faciiite,

negotiations betwoen the Tribe, the Town, and the State concerning both environmental and
Jurisdictional issies attendant ko the Tribe’s development ot the pareel, AR Vol 1, Tab I and spectfically
requested that the Regional Solicitor address several fegal and junsdictional issues rasised by plamtad®s o
their comiments o the Burea on the Trihe's trust application. AR Vol 1L Tab Ko o short, plaintdfiy
cannal substaniinte their elaim that the Buresu faled to consider {aclors refevant 1o the Tribe's
application.

2. The Administrative Reeord Contains Clear Articuiations of the Need For
the Pareel

fn & revealing admission that the Indian Reorganization Act (1IRAT) indeed reflects intelligible
congressional policy principles® plaintifts argue that the Secrctary ahused her diseretion by not abiding

Congress” intent that the Sceretary™s section § authority be used 1o aequire tand needed by Indians. P

L plaintitls only schidwledns these well founded policy prineiples when it serves their peads. For example. inan
aflempt W support their ciaim that the IRA vielmes she nondelegation doctrine, piainttts change their position and
assert that *] Uhe only Hmitation in $ 965 an the Secretary's trast-tekime sutherily i that the must acquisition rust b
“for the purpess of providing land tor Indiang,”” which they maintam, does nowsupply an intelligible principla o
mide the Seervtary. Ps™ B 20,

ted
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Br. 25, Thoueh plaintifts aee correct in their obmervation tat the A i underhined by, jor atin, the
policy of providing land for Indians in need, they meorreetly aticipt o cabin thar policy objective,
Plaintifly supgest that the Secretary only has authority (o acquire fand n st for Indians who arve cither
“landiess” or whose fands are inadequate to support thenn, Ps™ Bro 250 Plaintits” sclective citation to the
lewistative history of the IRA does not demonsirate that the Segretury’s section 3 authority is 5o
consteained, T fact, the TRA was passed to renedy 2 broad set of tribud needs, including “cconomie

i)

developmeng, seifedotermmation, culfursl pturabiy. and the revival of tibalism, ™ b Cohen, Lapdhook

[ Federal Indian Law 147 {1982 ed.). Ax explained in o {louse Report, “hroadiy, the HRAL proposes to

sehabilitate the Indian's coonomic life and to give him s chance to develop the initiative destroyed by 2
century of oppression and paternalmm.” TLRRep. Noo 1804, 73rd Cong, 2d Sesy, 6 {(1934),

[ ey event, plaintifls are simply wrong in their sssertion that the Burean thited o consteder the
25 CERLE ES T HOE) Tneed for addditional Tand™ factor. The record is replete with references 1o the
Tribe’s newd fos this parcel for low income and clderly housing for ity members, AR Vol 1 Tab AR
Vol B tab O, p. 51 AR Vol it Tab H, po 20 AR Vol I Tab O, Plaintifts also gnore the findings of
anather federal ngeney — the Depurtment of Housing and Urban Development (71 LYY o which were
predivate io 1D s funding of the Tribe™s purchase and initinl development of the parcel for low-ineome

Tousing. Lown of Chaglestown v, B Aven Div, BIAL 35 BIA 93,95 (20003 (citing Tribe’s explanation

Mat (D Gmding rested on determination of pecd 1o remedy shortage of safe and sanitary housing for
fow-incone housing), As one HED official explained, " lands authorized under the Indian bousing
program and funded by this agency for purchase by any housing authority ts done so with very speeifie

Fustification of need.” AR Vol 1 Tab Y (Ex. 3) femphasis added), See alse Namgansetf hndion Tobe of

recagnized both by HULY and the Tribe”).

M n reference o tand, Cohen's Treatise notes that “THhe Act was [nrended 10 stop e adicaation of tribal lands
peeded W support Indiuns and 1o provide for gequisiion of sdditional acrenge for tribex™ T Cohen, Handbook of
Vederal indian Baw P47 (1982 wd ),
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The Administrative Record also contains FIUD correxpondence expluiming thar although the
Tribe's Housing Authority was awarded funding for bousing untts in 1988, a “lack ol suitable and for
housing” prevented the initiation of Bousing eonstruction, As is further explained, PIVLY provided
funding for the purchase of the necded sutable housing lands. AR Vol L'Fab B Another HUD
commuitication clarifies that HUD sctaally “directed™ the Tribe™s Houding Authority to bave the HUD-
Financed housing lands immediately placed in trosi Hough the Department of the nterior. AR Vol L

Fab Y (k. 3.

Thass, contrary to plamtiffs” assertion, P57 B, 25, the Adminisirative Record shows that the
Secretary s decision 15 based on far giore than just the Tribe's representation that it needy the Tand. o
addition o the Tribe s spectlic need tor the land at sssuc, the Burcau™s land acquisition policy sigles out
fndian housing us & particularly competting fucteal predicate for trust acguisition by the Secretary. Sve
25 CF RS PS03 (Seeretary may acquire fand in trust seaus when necessury (0 “lacilitate tribal
selfsdetermination, economic development, or Didicn housim:™). Plaintifts” claim that the Record 1y
devold of consideration ol the Tribe's need tor the S’LI&)}&!L",“‘. bnnd 15 baseless and must be :‘ejct:lt:c_i.
) Jurisdictional Issues Were Given Extensive Considersdion

Plaintitfs next complain that the Tribe requesied the Seeretary to take its housing pareet into trost
“froe of Stare aw and regulstion,” Ps™ Br. 26, implying that there is something ramarkabie about this
fact. b Gact, in thuse states that are not P L, 2807 states,® 10 s wel-settled that transfer of ofl-

reservation tribally-owncd tand into trust eftects a shi(t sway from primary stale jurisdiction to primary

tribad and federal jurisdiction, o Olklahomy Tax Comm'n v, Sue & Fox Nafion, S08 LS 114

123 (1993). in a further erroncous teap, plaintifts suggest dust the Tribe’s reguest imphios that the

Seerctary has the option of imposing State jurisdiction on the Tribe's housing lands. Plaimifts cite 23

2P0 280 encompusses two sttutes, one crinmad and the other civil, grdiog jurisdicsronad authority {o siv staes
 Ataska, Culifornia, Minpesorn, Nebrska, Oregon, and Wisconsing over Indions within cermain arcus of Indian
countty. Act of August 24, 1983, Pub, Lo 85-0800 67 Stal. 588 (codified as amended nt 1R LLS.C§ 1167, 25 LLS.CL
S8 E3ZE-26. 28 LS. § Hieh)

2 Primary federaiarial jurisdiction s not as plainiifs assime, P57 Bro 15216, the sime thing, as exaiusive federal
jarbsediction G nay characterze true ederat enclivess See mfia Part IV AL

3
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CF RS 11 as support for this proposition.®” P’ He, 26 1,33,

The Administrative Record contiing a dotailed analysis of this theory previousty advanced by
plaiatifls. In November 1997, in response 1o the Fastern Area Direetor”s request for a legal opinion on
plaretills™ proposed conditions for rust aequisition of the Tribes parcel, the Regional Solicitor,

L that the Burca hux no authority o subject the paree! 1o the civit and

Southaast Region, opined, |

crimingl purisdiction of Rhode Island, AR Vol L, fabc ) po 20 Speaifivally, the Regionat Soficitor
expiained thar 25 CLFRCE Dby does not purport (o effect clianges in the fundamental jurisdictional
status of the Indian faad™ and thar tie Bureay "may nof presime o make Indian ind subjoct Lo state ¢ivil
amed erimingd jurisdiction.” a “prerogative that lns been reserved to Congress, fwhich| may not be usurped
admintgrratively.” Id, (citing 35 US.C08 1327 o seg, (granting consent of the United States o the states
syt erimmad and avi juessdiction over indian lands upon the consent of the slfooied tribe):

Kennerly v District Court of Moptaga, 400 LS 4730424 00 971 (holding that o teibe may not grin

civil jurischotion 1o a state absent congressional authorization)). As the Reainnal Solicitor outlined, the
Scerctary has no suthority to administratively condition the king of Indian land into trust on the

continuing applicarion of state jurisdiction w such land.~

UL EAch) provides By peitinent part that the Searctury or her gutharized representative may, in speeilic
cases, and in consultation with the atfecrad ribe

adopt oy make applicabie 1o Indian neds ol or any part of syl laws, ordinances, codes,
resolotions, rules o other regulanons eeforred 1o in paragraph (o) of s section as (sHhe shidl
determine 1o be in the best inrerest of the Brdian owner or owners in aclieviog the highoest and best
use ol such properry.

.

T lere federal detendants inust respond (o plaintiffs’ ingecaraie sepresentation of their posivion respecting the
Intertor Pepartment’s jack of authorily to wrileteradly impose stae sequested ase restriclions on fand neguired i lrast
for tribes. P57 B 230 Pheoughout iy Htieation pluint s Buve sousht to have federal delendunts unilaterally
inpose wie restrictions and state jurisdicton oo uny vastacguisition of the Tribe’s 3 t-acre parcel. AR Vol i Tab
Vel T Tab U (X 20

Plamntiffs conginue this theme by argaing that beeause ol the jurisdictionad provisions of the Nertlement Act,
the Secrewary “can only mke the Parcel into st subject to the State’s civil and crdovnad jurisdiction” #9830, 7 0.4,
What plaintilts misperceive, or perceive and lgnore, iy that the Tribe’s setthement lunds were taken inro mrast subject
o stanle jurisdiction beoatse Congrosy bad imposed that jurisdictional regime Grrouph eoactoent of the Serrement
AL The Secretary in conrrast, has 0o stalutory or regalidory atthority to anilaterally impose state-desived
jurisdicnonal restrictiong on tribad frust land
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Plaimtiffs farther assert that the Secrvtary’s decisiun to approve the Tribe s trust application
creates jurisdictionst conflict because once taken into trust the parcad would not be subject to pronary
State jurisdiction, P57 Br, 20, Here plaintitts make the gnsubsiantiated claim that the Sceretary’s
duecision “reconmmends tat e State shonld lave no jurisdiction over the Parced,” Ps” B, 26 Nesther
the BIA Realty Officer’s recommendation memorandum, AR Vol B Tab tL nor the final decision fetter,
AR Vol H. Tab O, make any such “recommendation.” Ingtead, the recommendation momaorandu
outiines the ways in which the Tribe and the Federal povernment would assume primary governmenial
responsibility for the fund onee in frust. AR Vol 56 Tab Hop. 30 As explained i Part TV A below,
however, trust acquisition of Indian Land does not effeet a wholesule ouster of Sate jurisdiotion. Tnany
avent, the fact that (rust status would render the parced subject o jarisdiction distinet from that running 1o
the Tribe's Scttlement At fands is not remarkable. Plaintiffs’ concern over what they ferm o “patchwork
jurisdictional scheme” Ps™ Br, 26, is simply a fact of coexisting federal, state and tribal tand jurisdiction.
As the Second Cirenit observed in an snalugous ease coneerning the Mashantucket Pequot Tribe, “the
possitrlity of heterogeneous jurisdictional areas withise the Mashaniocke Peguot’s lands does not compel

4 different result i this case.” Comecticut e eeb Blonenthal v United States Dep ol Interior, 228

¥4 82, 01 {2d Cir. 2000) (eiting Washington y. Confederated Bands & Tribes of the Yakima Indian

Nagioqn, 439 1.8, 463, 502 (1979) ¢ 1n short, checkerboard jurisdiction is not novel in Indian law™)).

. The Sceretary Falfitled Her Responsibitities Under NEPA

Piaintiffs allepe that the Sceretary erred by not condacting an Fovirgnmneninl Assessment o
addition 1o the EA submitted by the Tribe, and by pot preparing an Bnvironmental npact Staiement
(CFEIS™Y. Py B 20-27, The Bureau, however, fully complicd with the Nationat Favironmental Policy
Act ("NUPA™Y in its consideration of the Tribe s trust applicution, First, the Bureau was ot required o
prapare aiy EIS absent a tnggering finding that the proposed action would sienificantty affeet the quality
of the human envieemnenl. 47 US.C0 8 43300 C). The BA submitied by the Tribe i corfunction with

it frust appiication served as the starting poiny for the Bureau’s assessment of the sipnificanee ofthe
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envircnmental snpacts associated with the Tribe’s trusy apphcation as 5 contemplated by 40 CFR, g
P06, 5015 AR Vol L Tab L. p. 190 The Bareau did not, however, merely accept the findings und
supporting representations made by the tribal applicant here. Ps” B, 27,

PRt peint 1o a handwritten note on the cover of the Tribe s inttial BA as evidenee that the
Bureau did nothing more than agaept the Tribe’s representations: i reviewing the Tribe’s LA, the
1314 s NTIPA Complianee CHieer candidly observed that i1 was "notmuch o an EAL bot what the heek ™
P57 By 27, Plaintis however, provide ondy a partiad rendition of the bandwritten note. The complete
note demoenstrates an anatysis of the materials submited in the DAL ay i reqrores that supplamental
information be provided bafore the BA s upproved. The rematnder of the note reads: “Need more
information on archeologiend sites (3 and measures 1o pratect them, Necd letter from US F&WL {Fish

atso AR Vol 1, Tab S (etter informing e Trihe of these additional requirements). The Administrative
Record also shows that the Bureau determined the Tribe’s EA deficient for fack of “eertification from
the state that the proposced fand tse is in compliones with the State Constal Zone Management Plan,™
AR Vol 1L Tab 1Y (Ex. 1), The Bureay ensured that the reguisite supplementad informativn was

provided before completing ts analysis and vsaing a Finding of No Stgnilicant fmpact ("FONSTT)

AR Vol L Tub 1) (species and habiat information): AR Vol [ Tab V & W Carcheclogcal informationk

£ The resulurity of (he Bureau’s NEPA process here is conlivmed by the B1A s NEPA Handbook: ~When the
proaposed Burenu uction i5 o response to an externaily injtiled proposal . L the applicant with normully be required
g0 premire the AL i one is required, and to provide sepporiasg sformation and unstyvaes as appropriate.” NEPA
Frandbook at 4.2 13 & Uxternatly innnded Proposais™)

The Handbook also encodraues the Boreau 1o coordinate ity NEPA process with ibat processes. “Such
coordination helps achiove the policies und purposes of the LG regutations, reduces paperwaork and delay,
integrates cnvirmunental considerations into the eirly &t of planning and decistommaking, and mereases she
usefulness of the NEPPA process Tor decisionmakers,” 1ol at 2.6,

2 Comrary o pluintfTs assertion that “{fhe BEA did nog address the environmental consequences of the housing
projeet by this Court fn 1995 Plaintiffs’ Seoof Und. Pucts 438, ihe Ares Dirceior requested that his certification brer
ubtained in fight ol this Court"s order the previous vear thit the Tribe sutisfy the "applicable requirements of Rhode
Isbaned s Coasta] Resources Management Progrum.” Narragasett todian Trihe v Narosansett Blectric o, 878 1
Supp. 339, 366 (D R 1995

R4y June 1997, the Burcau abso sdependently conducted o hazardous subsiances aurvey of the Tribe™s 3 faere
parcel. AR Vol H Tab A
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AR Vol L Tab Y & AR Vol 13, Tab D (8§ 1) (coasial zone information) Y AR Vol . fab B
(FONSH, With tssuance of the FONSE the Borcau satisficd s NEPA responsibilities, 40 CFR, &
C30] ey, No BIS was undertaken because theee was no finding of impacts sufficient to trigger one, and

o

ao1, as plaintiffs grotuitousky elaim, becavse one was “anobiainable” Ps” Br. 27,

L P intiths ingorrectly arguc that te Seoectury faited to cosnply with NEPA by not isdependently sccking an
enviromnenta detormination by the State’s Coastal Resourse Managemant Coneet]! ©CCRMCTY for o proposcd fifty-
unit houging deveiopment, which, they contend, s " ive Hores the density™ proviousty approved by the CRMO aned in
vieltion of a zoniny ordinanee hat “sets the ook dossity ot b acres per ot Ps7 Bro 2738; see alse Plaintifly
Stoot Und. Facts 418, 929 Uirst, thare (3 no provision within NIEDA that requires this sepurle delermination: the
Seerelury conducted @ propet sng dhorough NEPA review (e e proposed st seaquisivon. hrany eveny, plabtifls
incorreetly charcierize the sive 0t the development and the applicable voning rules.

Plaintiits selectively gquote the Tribe’s 1997 wrast application for the proposition that the developrent would
consist of fifty onits, Plaimtit?s” Bro 410 Plaintifls, however, fulo acknewlodge the Tobe's further statement i the
applgition:

NIWLIA st the Pribe, ar that time [October (0, 1901 had planned Gr develop 50 unily of ow-
o housinyg o this sile. However, ax o drect ceselt ol State and ocal oppostion o the
dervetapment, the costs associuted with the project e subsiuntially increased thereby
sipaiticantdy reducing the number of unils tit can bo butdt under thae exdsting conteact with ERUD.

AR Vol H, Tab 0 pp. 5-00 o sddition, the Pown was netified by the Tribe in 1997 “that presently the Tyribe™s plans
are for the construction of 30 unity of aftordeble Bousing.” AR Vol IV Tab B {Ex9). Since 1997, the Tribe has
further reduced the number o unig we twelve, Marcaver, the density requirements cited by the plaintiffs were m
reference to o residential subdivision inexisience at the time the Toibe purchased the und, As explained by the
FTown Council in 1996 “The Teibe discontinucd the subdiviston scheme and recensulidated the aees as ong et ol

approximarely 30 acres” AR Vol L Tab Y (Ex 150p0 3,

Notwithstanding these srgumenls, aby elanns plainag S make regarding, CRMC und zoning non-compliance
are ow Moot as the Tribe bay sinee received it huilding and zoning approvals from both URMC and the Tows of
Churlestown for ity twelve-unit Bousing development in e reconsolidated ares. The CRMCO Assent Modificntion
Approvit states

Council, faving fully considered said applicaiion o accordance with all the reputations as set forth
in the Adminmstrative Procedures Ack does Terehy ahoriag said appticant, subject o the
provisions of Tide 46, Chupeer 23 of the Geoeral Laws of Rbode Istad, 1956, as amendued, and ol
T wltich are o may be in force apphicabdy theretor sssent medification to) construct and
matntabn 2 172 unit stngle-faeily resudence, chusier development, served by a community FSDS wud
by ofeaite wells

: Sxhbnil 2 to Fodoral Defondants” Opening Br, Simdlarty, e Town of Chazleatown Zoning 12oard of Review
decision stades

At meeting of the Zoning Board of Review bebd Puesday, Felwuary 20, 2001, [the Tribe's]
pention for a Special Use Permit under Article X, Section 218-07 w provide single family low-
incerme honusing on i site presently restricted tw one {8 residentiad dwelling perm {sic ] two (2)
acres inoan R2A Zone wits grented soasimoeusty . The Board folt that the applicant weets the
sruidetines as outlined and will not resilt in adverse impict or create conditions hat widl be
inimical o headdy, salery, morals or general wellaee oF the commuaity. The regoested permit will
not atter the weneral eharaeter ol the area or inpale the ilent and purpase of the Zoning Ordinance
or Comprrehengive Plan, onwhich the ordinance s baged,

See Fxbibit | o Federad Detendanty” Opening B Plalndfts” assertion of NEPA non-compliance must be rejected ag
contrary 1o the v, Hie Adimnistrative Record, and the on-the-gronnd facts,

4
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Plaintifty” further suggestion that the Pureau erred by not holding hearings or consulting with
pluintitds regarding the Tribe's proposed housing project is unsupported tn cither law or faet. s Br. o8,
Tellingly, plaintiffs cite no authority for the proposition that the Bureau was required 1o schedule o
hearing with the Town 2 The Bureay did, Bowever., tollow the governing regulations which reguire that
State and leenl governments be notificd of the Burean’s receipt of a tribal regquest 1o have lands Taken into
trust and be informed of their spportdnity 1o provide woitlen comments “ax 1o the aequisition”s poteniial
impacts on repulatory jurisdiction, real propenty tixes and special assessments,” 23 CERy I5HTHG,
AR Vol 1, Tab BAY

Finally. plaintiffs complain that the Bureau failed to avcount for Town dramage casements
within the Tribe's 3 t-acre pareel. Py Bro 28 nat, The Bureau fully responded 1o this comphant i i
answoring brief before the Iierior Board ol Indian Appents (CH3IAT)

Appellants object to the Arca Director’s decision beeause the deed propused for use i

the trust conveyanee transaction does not referened i drainage casenicnt on the property

i favor of the Town of Charlestown, The Bureaa is atways amenablie to workiog with

interested partics to ensure that thelr merests wre proweted, 115 a certainty in this case

that had the Town indicated its concern o the Bureay, the deed would have been

redrafied. Ther is still time o redrall the deed i the ovent this dispute is resolved in

the Burcau's favor. Therefore, the Towi of Charfestown is issued aropen invitation 1o

conter with the Buresu and the undersigned with regard to deed language.

AR Vol. IV, Tab A. Clearly, the Buren is poised w accommodate the Teown's concerns an this poinat

which, like plaintifts’ other NEPA-based clanns comes nowlere ¢lose to demensirating arhitragy of

capricions ageney action,

. NAHASDA Did Not Constrain the Secretary’s Authority Here

Plaintifls advance the completely unsuhsiantiated argument that the secretarys authority 1o

1 Vederal detendants note, however, that the State's CRMC hebid o hearing oo April 22, 1997, concerning the
Tribe's trust acguisition proposal. Apparently, seither the State nor e Town interposed any objections o the
aceuisition ot that heariog. AR Vol 1V, Tab Bop. 26

12 Fhe Taet thut the Rurcau apparently only sent this notice to the Town s farortess ervor in Hyht o the faet that the
State suffered o prejudice due to s receipt of the sotie from tie Tawn, The State exercised s opportunity to
cubmit comments o the Tribe’s applicikion, and these connrents were thoroughiy considered by the Bureas. AR
Vol HoTab [ AR Voi 111 Tab U CEs 21 AR Vol 11 Tab Ko AR Yol 1] Tahi.

Y
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approve the Tribe’s trust application was somehow constrained by the Native Ameriean Housing,
Assistanee and Self-Determination Act CUNATASDATL an Act administered not by the Department of
th Teterion, but by HUD. Plaintilfs” Br. 43, The provision of NAHASDA cited by plamufts, 25 LS.
$ 411 ey, pertains to the authority of the Secratary of HUD 10 provide grants 1o wibes tor aflfordable
Bowsing aetivitics and has nothing to do with the Scerctary of Interior’s trust acquisition suthority under

section 3 of the IRA. There s simply to merit 0 plaintifIN stained anempt o Hink NAHASDA 1o the

Seerctary s autherity to take Jand info rust Tor wibes,

i The State CRMC Has Approved the Subject Trust Acquisition

.E"l::zimit'!'s incorrectly cinim tne e Bucean failed o follow the Federal Consistency Review
procedures onttined by the Coastal Zone Management Act CCZMA™y and the Rhode Istand Coastal
Resourees Management Program (CCRMP™L Ps™ Bro 29230, Plaintiffs olabm that the BIA should have
soteht Foderal Consisteney Review as a result of the Tribe’s proposed "50-unit housing development, ™4
especially in tight of the Tribe™s “inconsistent acknowlodgment tun the HUD and CRMU reguiations are
incompatible,” Ll However, the housing development was proposed, approved, and conunenced by Hie
ribe, v conjunction with LU (a separate ageney), prior fo the Tribe’s application to the BIA o take
the fund o tast, Moreover, the BEA had been informed by the Tribe, the State™s Coastal Resources

Managemens Council CCRMOCT ) and this Court's opinen in Narragaosell Indisn Tribe v. Narragansetl

Floctric Co., 878 17 Supp. an 360, that the Tribe would be addressing the potential effects of the housing
development with the CRMC and woukd not be allowed 1 proceed with its housing development until adl
CRMP requirements had been met 2 T other words, the Agency understood that any potential eftects

previoushy brought about by the housing plan were being addressed by the Tribe and the CRMOC and

therelore, any BIA consuliations with CRMC in this repard would be redundant.

B2 agamin, this is an inacourate charselorization as the Tribe's bousing developiment las been reduced from the
proposed iy anits G fwelve wants, See suprg note 11

BoPhe B1A aotitied the Tribe i 1990 of is awireness of the Tribe s responsibility and its "anderstnding that the
wibe in currently working with the state (o seeure documentation o this complinnee ™ AR Vol 11 Tab 1 {Ex. 10).

11
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Apart from this resolved housing issue. the Burcan had no reason 10 believe that approving the
st application would affect any constal nse or cusotree, and thus was not required to e a consisieney
defermination with CRMC, BIATs compliance with the CRMP s Tiether bolstered by a 1997 letter trom
CRMO stting that the Tribe's Yapplication for trust sius (s consisient with the RICRMP. AR Vol 1,
Tab D (Ex o dnany eventy all of the porposes of the CZMA and CRMP have been fulfilled, and po
mjury has been incurned by plaietilfs, as the Trbe has since reecived the necessary Assent trom the

- bt

CRMO (or #1s housiig aotivities. bt 2o Federal Defendants” Onenine BetY) see also supra sote
+ k) o PR LA L L LY A

Fic Kpausty, Oy ol Kineston, New Yark, 1999 WL 3106, at 7 (NJDUNLY . Jan, 15, 1999 (C/MA

claim declared moot due to state approval of project, even though state approval was granted after

Federal ageney degisiony; Nerthwest Faod L Def O v, Brennen, 938 .24 930, 917 (0% iy, 1902

(CAMA claim deated where purported procedural violations cosulted in no injury o planstifTs),

E. The Secretary Had No Obligation 1o Constder IGRA-Related {ssues Here

Plaintiffs conclude their ‘APA clitiims by arguing thi the Seeretary abused her discretion
faihing o cogayge fnan edian Gaming Regutatony Act (CFURATY analysis of the Tribe s truss application,
Ps™ Br 300 As set torth o tederal defendans” opening Memorandum in Support of Sunnnary Judgmens,
{pp. 1h-15), the Secrctary is under ao obligation w engage in o hypothetion] analysis of uses nat et foeth
e a tribal rost application. Tn effect, plaintiffs are using thelr Tong and tortured fight against the Tribe
over its abiity to invoke the provisions of JGRA on its settlement lands as a pretext for blocking the
Fribe’s ability 1o avail itsell of the provisions ol an entirely ditterent statole - the Indian Reorganization
Act, for housing purposes, While Congress overrade the First Cireuits confirmation of the Pribe’s right
de dshand v, Narr

o mvehke TGRA on its settlement lands, see Rl sett fndime Tribe, 19 P3d 685 (1

Clie 1994y, 25 LES.CL 8 17G8(b). there has been no similar feal with sespect to the 1ribe’s rights vader the

24 The twa Exhibits o Federat Defendants’ Memorandum in Support of Summary Judgment are part of the record
ol this case ax they were submired with the “Pribe’s responsue (o Tederal dofendants” Aparil, 2061 Tetter sent to e
Tribe o comply witl the Court™s ingrruction 1o ol counse! to explore saltfement possibilitles with their ellents and
with the Tribe. These documents were forwarded, wypeiher with the Eribe’s responding fetter, Lo counsel for the

priaintifEs and to the Cout,

£2
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[RA. The Narragansett Teibe, like other federally recopnizard wribes, is fully eatitled to request that the
Secretary accept Innd inw trust on its befl =

. THE RHODE ISLAND INDIAN CLAIMS SETTLEMENT ACT DOES NOT
EXPRESSLY OR IMPLICITLY REPEAL THE INDIAN REORGANIZATION ACT

The cenferpiece of plaintifTs” challenpe appeans Lo be their unsubstantiated ciaim that the Bhode

.

fstand Indian Claims Setfement Act (“Settlement Act™), 75 US.CL§ 17011716, congressionally
sanctioned settlement of the Tribe™s aboriginal fand claims, operates to bar the now federally recogniaed
Narragansctt hndien Tribe from smvoking a liw of general application w tribes -- section $ of'the Indian
Reorganization Act. Plainuifs’ claim is wholly anavatling a8 nowhere in the wext of the Sciddenrent Act
does Congress express an irtent (o repeal application of the Indian Reorganization Act ot
Narraganseut Tribe. This, sotwithstanding that Congress clearly contemplated tun the Nareagansett
misht, in the {iture, achicve the federat acknowledgment that would entitle tie Tribe to invoke the
provisions of the IRA. Sec 25 L15.CL 1707(¢). Thiws, phamtiffs” Settlement Act argument depends onan
interpretation that Congress implicidy repeated the applicability of the IRA 1o the Narraganset! Tribe. B

s well settled. however, that repeads by implication are disfavored. Rhode Eslang v, Nareugansatt [ndinn

Vpibe, 1OI 3 688, TO3 (1 Cir 19940 A implication from sitence tat Congress infended Lo divest o

federally recopnized tribe of one of the incidents of tribal status 15 particuiurly disfavored and should be

aveided by this Court. Seg lowa Megaal Insarance ‘ 1o Plange, 480 LS 918 (1987)

A The Setilement Act Does Not Expressly Repeal Application of the IRA to the Tribe
For plaintdffs to demonstrate an express repeat by the Setthement Act would require an
“affirmative showing of an intention to repual”™ the apphicabiity of seetion 5 of the IRA to the Tribe, See

Maorton v Maneari, 417 1S, 535,330 (19747, There is oo such intent expressed within the Settlomed

Act, Contrary w plaingiffy’ stramed reading, Congress did oot profibil land that was identitied by the

L plneits are shoply wrong in their assertion that the detesmination to accept tha Tribe's trust applicaton for
bdian houing pUrposes 2mounts to o violation o IGRA™ merely because the Tribe has charagterized the pureel as
contiguaus 1o the Scttlement Lands, Ps” Br 500 Plaintitl cite no HGRA provision for this propasition as indesd
there 1s none,

LB0/a9v0® 33I340 SHOLIJITOS #HnMd G9LZLEZEOG  HY¥d LETLL POUZAOESEQ



L¥0[ [S€86 ON Xd/XI] 0€:FT 3NL ¥00T/0£/€0

Tribe as pait of its aboriginal territory, but not ultimately selected as part of s 1800 acres of settioment
Larieks, rons ever being taken uto trast for the Tribe. Py7 Bro 80 No matter ow many times plaingifis
repes! their mantra that the Setenent Act exprassly intended o resolve atl Indian land claims within e

A

State of Rhode xband for o tme, Pa" Be, 3-5, 70 they cannat convert this case into an lndian fand claim
case. While plinntiffs are corveat that the Settlement Act was tutended to fnally resolve the Indian
Nomntercourse At olanms of the Narseansett and any other Tndians v Rhode fsland, the decision
challenged here bas nothing to do with aborbzinal land elaima, The Tribe bas not reinvoked clains 1o
luned . Instend i1 sunply has invoked s eight ay o federally recopnized tibe o reguest that the Secretary
accept into trust fand that it purchased tor wibal housing purposes ™ Notwithstanding plaintifix’ ¢ffort
to conflute that request with “un Indian fand el P87 Breo 4, there are no aboriginal or other land clainy
al issue here, and thes there oo basts Tor applying ros judicatn principles as suggested by plaintifts, Py
Br. 7-8.

Lake the Stale of Connectivot hefore thom, phontsfiy atteipt 1o wrgue thist the discrete setifoment
ol the Tribe™s aboriginal fand claims aciually encompassed o much broader resolution of the Tribe's
Future ability 1o purchase fand not ultimately designated as settlement lands, and to have that Tand taken
it trast by the Sceretary, PR Brod-80 The Sceond Crrenit finmcd i rejecting the nearly identical
arpument advanced by the State of Connecticur and three 1ovwns that

[he Seulement Act was not, as the Contecticut plaintdffy argue, a comprehensive statie

siended o settie once-and-for-alt the extent of the Mashantucket Poguol™s sovereigniy,

Rather, i emergod From the specifie lond dispute arising owd of the 1976 fawsuits filed by

the Tribe * * % Congress saw the Settlement Act as providing the neeessary fodurnl

bnplementation of the private agreoment nogotiated between the parties that would end

the existing owsuit. Nothimg i the Act meicates tat Congress intended (o establish the
vatermost boandarics of the Tribe s sovereign territory.

Connecticut ey el Blomenthal, 228 FO3d a 902 Like the Connecticut Settlement Act, the Rhode Island

E5The Fribe previowsly invoked she IRA I oedar 1o have its Sertioment Al fands ke into trust, which procedure
win upheid against the Town of Charlestown s chatlenge identical 1o the one advanced hure, Lo of Charlesiown,

Bhode Istend v, B Aren D, BIA, 18 IBIA G771 {1989,

B prior ta the Second CircuiUs decision overturning the distewst court, phantlfs argued 1o the 1BIA that the districe
court's decision “tenft] signilicant support to the position ol the Suie of Rhode Istand and the Town of Cluglestown

that the Rhade istand Tndian Clatms Seitlement Act L prohibits dwe Secretary from wiking nnd in oust withown

P

Lae/ivo @ 331340 SHOLTITI0S #Hd GILELECE0S  Hyd LEILL POOZAOE/ES



g¥o [eg96 ON XA/XL] O0€:9T HAL ¥00Z/0£/%20

Act did not settie once and for all the future comours of the Narragansett Tribe’s sovereignty or potential

M Yngtead. the Act settfed the boundaries of the lsnd component ol the negotiated

land ownership.
compensidion o the Tribe™s agrecment w extinguish its Indian Nonintercourse Act clatms to o much
broader srea of Rhode Istund.

Plntiffs also argue that seetion 1707(0) "expressly extinguished™ the federal government’s
ahifity 10 acyuire lind in frust for the Tribe, 267 Bro 60 Firsh plaontii Ty mischaractorize what s cgsentially
a release of nited States” habibity (the United States “shuli have oo further dutios or Halbilities™ as o
futliee restriction on the federal governnwent™s abiliny 1o ael ina trustes capacity toward the Narragansctt
Fribe. Second, plaintitts ignore the balance of seetion F707(¢) which clarities that i the Seorotary
“subseguentty acknowledees the existence of the Narraganset! Fribe of Indiuns.” the settlement tands
become subject fo o federal restrrction on alicoation ~ & fudlmack of hoth Tdian Nosintercouese Act and
hndian Reorganizatdon Act protections tor fndian and 24

Felingly, seetion Y707(¢) says nothing abont fuliree acquired non-settbemoent fands, o to the

further awthority of Congrens” bocause [t e Clouneeticnt Settlemens Aot is subsiantiolly sincilar teo thie Riode
dsdapred Scitlcment Aot AR Yol 1V, Tab D (emphasis addedy, Now g the Second Circait has held thad the
Ssubstantivlly shoilne™ Comectiout Act does not supplunt the Secrctary’s authority 1o aecept Lsd into feust pursuam
10 the [RA, plainsfty seek 1o disavow the simitarity between the two aets, 1B Bro 627 0080 Pleimiffs’ nowly
advanced and strained distinctions should be rejected on U basis of phuntlfs’ own carlier Jogic,

-~

AW hile both the Cunnectivid Settlement Act und e Rhode sland Settfement Act were intended o eflect once-
audd-for-ad! seutlements of aborsginad and cluims, netthor sought w comprehensiveby limit dw scope ol the Tribes’
peivileges and impmniticos de fodorstly cecopnmzed tribes. Nothuag in the Rbode Islund Scttlement Act or its
legishigive history supports plaintit B claim that the Act wis imtendud o repenl the applicubilily of the IRA 1o 1he
Narragansett Tribe upon the Tribe's foderat recopnition.

£ Seoron 1707(0) of the Scitfement Act provides i [ull that

Llpor the dischurgze ol the Seceretury’s dutics under sections P04, 17050 17060 and 1707 of this
fitle, the Usnted States shall have o Tuether duiies or Habitities under this subchaprer with rospect
o the Indinn Corporaiien ar its successor, e Sule Sorpornton, or the setliersent fwds: Droviced,
Aawever, That Hthe Secretary sudviequently acknowledpes the existence of the Norragansets Tribe
of Tndians, then e senlemoent fands mumy not be sold granted, or otherwise conveved or leased o
anyoene uther tan the fodiun Corporadion, and no such disposition of the settfement fands shali be
of any valuliny i law o cguity, onlesy the same ix approved by Gie Scorctary pursusmt 1o
regufations adopied by hit fur that purpose: Provided Denvever, Vhat nothing o this subchapter
shadl affeet or otherwise impair the ability of the Ste Corporation 1 grant or olfrenwise convey
(including wny invelunary conveyance by teans of cmlment domain of condemnation
procecdines} uny cusemerd for public or privide parposes pursuast (o fhe Jaws of the State of
Rbode slasd.

e
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extent that 1 suggests anything sbowt the Tabe fna future, federally recognized capacity, it suggests that
the Tribe, ke other tribes, would be eatitled o protective federal privileges, o short platntil Ty of fer an
togieal merpretanion of section 170700y, which interpretation improperly invents the applicable
priviciples of statutory constroction,

Onece the Narragansett {ribe was federatty recognized. I8 Fod. Reg, 6177 (Feb. 2, 1983), i1 was
entithed o the Siminiities and priviteges mailable o other fedorally acknowledped lndian tribes,” 25
COF R $ 8320 inchading vhe privitege of sceking 1o huve Hs 3 l-acre parcel omside the seithement knds
accepted inte trust pursuant to the IRAL Like all federally recopnized tribes, the Narragansett ribe is
presumad to retain all aspects of inhorsnt sovervignty not elearly divested by an act of Congress. Sce

United States v, Wheeler, #735 LS, 313, 323 {1978y,

. The Settlement Act Does Not Implicitly Repeal Application of the IRA to the Pribe

“In the absence of fome affirmative showing of an mtention 10 repeadl the onily permissihle

Jusitlication fora repead by mepheation ss when the cerbier and lter statutes are rreconcilable™ Morton,

17 LLS al 5500 b the context of a prioe effort by the State 1o cabia the Teibe™s entitement to the
benefits of federal statutory Inw, the Fiest Creeunt restisted the “bodrock principle™ that vepoads by

nuplwcation are distavored. Riode sdund v, Natrseaosett odmn Trbe 19 F3dat 7030 “Salony as the

two statutes, fairly construed, are capable of coexistence, courts should regard cach as eflective.” Id.

feiting Travnor v, Tumnee, 485 LES. 33354718 (1988)Y). Only upon & showmg ol repuygnaney of

provisions without any repealing clase, or that the dter statute covers the entirety of the subiject mater

of the first and is intended as a substitute, may a repeal be implied. [d, (citing U8 v, Tynen, 78 US. (1

Wall.} B8, 92 (1R71Y, Posadas v, Nottonal City Bk, 200 VS 497, 503-04 (19363 Natureal Resonrees

Drefoense Coumneil v, BPA, 824 F 0 1238, 1278 (P Cir. 198710,

Maorcover. the Supreme Court has consistently eautioned against conctuding, as plaintiffs do
here, that i the face of silence, a congressional cnactment divests priviteges attendant Lo tribal status.

see Lowa Muduat, 180 VLS, at T8 St Clarg Puehio v Margiez, 4306 0.5 39, 060 {1978) {TA | proper

L30/B¥0 B 301346 SHOLTIOINO0S #Md 8912162808 XH¥4 ZELL POOZSOESE0



0c0[F [9€86 ON YM/XL1 0€:%71 HdL FO0Z/0€/€0

respect both for tribal sovereignty iself and for the plenary authority of Congress i this area cautions

it wo tread Bghtly in the absence of clear indications of legistative ntent” ) geg alsn Rhode Leiand v,

Nareneaosel Indian Tribe, 19 1.3 at 703,

The Setthement Act and the IRA are entirely distiner. The Scttlement Aty flects the
Narraganselt Tribe's agreemetit to extinguistinent of its aboriginal e clabms w3200 weres of land
within Rhade tsland in exchange tor the surety o fue ttle o RO acres und other compeusation. 25
LS8 P05 (a3 One effeet of the Settlemuent Act is to guiet title to the remaining aoreage and 1o
preciude ie assertion of any aboriginal ind claims by the Tribe, The indion Reoeganization Aci, on thy
other bund. allows federaily recognized wribes w reguest that the Scerctary of Interior accepl o TrHsl
tribalby-owned fee fands it they purchase or otherwise aequire, 25 ULS.C § 465, Sueh o yequest 1s nol
a Jend cluine Breause resolution of aborigmal nue clatms is completely distinot frome trust acquisitions
ander the IRA, it is entirely pessible (or fand that was onee the subject of an aboriginal titie claim to fater
become the subject of a tribal rust acyuisition request i the Tribe later peguives such land.

The Second Cireuit fowd in the analugous context of Copngetict ex rel, Blumenthal, 786 L3

at 8%, rhat nothing in the Conncetieul Settlement Act Tsupplants the Seeretary’s power under the IRA™ to

pake nnds (oot acquired with gettlerneed fundsy into trust for the Tribe. A in Congeeticul ex ret.

Bamenthal, vhe Rhode teland Settlement Agt and the IRA are readily veapable of coextstence” and

should each e regarded as etfective O Qer Morton y, Manengd, 417 LS 535, 35101974 hndeed,

plaintitfs’ principal citation to the text of tie Act indicotas & consonance with the protective purposes of
the LRA rather than the phanton “prospective Hmitation” they advance. 1M's Br 6, They argue that the

Seqlenent Act containg a “prohibiion auaingt subsequent fuderal entanglemen with the Tribe or the
i & | A

----- L piafntitls arpuement that the Sceond O drcuit eomstraed Ssimther inguage P87 B 6, in the Conneeticul L Setifement

Act s un absolue pmlnhmnn on the tederad government taking ¢ umm fand Bie tenst, bs mbsiending, and must e
rejected, The provision i the Comne cticn Sestlement Act that plaintlls rely on prohibits the st ac yuisition o

[.md.\ purchused with Setitensent Agt funds that are jocaied putside the sottlorment arca, 25 UL 8 1754 (DY(R)

The Rhode Tstand Setticaent Act contains no such provision and theretore plaintffs’ reliance on the 3 ]IJ.}.’!’LQMEE'

court's construction of section 1734 (LIRS Is mispluged.

17
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Settlement Lands. 3 including o “prospective Hmitation™” an the federsl government’s ability 10 acquire
fand i trust for the Tribe. Ps™ Br. 6. in so arguing, plainGiy urge a disfavored repeal by implication of
fhe “incidences Towing from federal recogrition.” offend the Supreme Court’s caution against
consiruing & congressional enactiment i muaner that divests the privileges attendant to tribal status, and
gontravenc the special Indian canon of constraction that “starutes are to be constricd liberally in lavor of

the fdians, with ambiguous provisions interpretd 1o thers benefin” Montana v, Black feet Pribe of

s, 471 LES. T80, 766 (1985 Canpgebicat ey el Bhgnenthal, 228 F3d w 9203 Suive of Riwde

fsland, 19 F.3d ag 691,

This Court should defer to the 1BIA and the Seerctary and reject plainttfls” Scettlament Act

arpument, 4 result fuily consistent with the Second Crrewit’s disposition of the near parallel arguiment

agvaneed by the State o Conmectici, See

deference due Interior Depeartoient s interpretation of Connecticut Settfement Act).

HI. THE NARRAGANSETT TRIBE S ENTITEED TO INVOK

Plaintibls arguc that the RAL and more particalarly seetion 5 of the IRA, dous natapply to the
Narrangansett Indian Tribe because the definitions of "Indiun” and “lndian tribe” contained i the Aot
limit its apphication to tribos revopnized n 1933, AS set forth in our apening briel' {p. 16 1.8}, the
definitional languape of the Act is nol so lhnited. Even assuming argucido that the fanguape once had
sueh o limiting effect, Congress has clarified that the provisions of the IRA are available to all fuedernly
recogizad tribes ireespective of the date of their recognition. Sge, 25 US4 202 Congress has also
speciticaily amended the IRA to proliibit federad ageouics fronn making the distinetion berween tribes that

a

plaintifls propose, See, 25 LS4 ST60E). ()2 Henge, plaintifls citation to Upited Staes v, St Tax

Caonta"n, 305 F.2d 633, 642 (3" Cir. 19745, P57 B 18, is unavailing as it predates these clarifving

Y The langoage of the Act droctly contravenes tiis proposition sy it expressly chnempiates future federal

recopnition of the Uribe which woueld necessarily “entunghe™ the Seeretary with the Pribe, smd goes on Lo actualby
feduire Mtederal entenglerment’ with e setdomen lunds apon fuderat Fecogiton of the Tribe.

Sudiue . which huas never been amended.” P87 13 19, 5 plainly misieading.

i
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amendments 1o the IRA and the Indisn Land Consolidation Act L OATY. Plaimtitts” attempt (o bolster
their arpument by reference o a 1937 letior by the Commissioner of Indian Alfairs (send in response W an
anspecified request) concluding that the wibe coutdd not have a claim agaiust ihe federal government, is
Fkewise unavailing, P57 Bro 19, Plaintittys ignore not only the purposce of the toderat ackpowiedgment
process, bul the subsequent 335 years of history betweer the fudernd goverament and the Narmgansett
Tribe, The acknowledgment process establishod o procedure 10 ascertain, once and forall o groap's
wtatus vis-a-vis the Usited States. Foderal acknowledgment means that a *Tribe s entitled to the
immunities and privileges available to other federally scknowledged tndian tribes.™ 25 CER.§ 32
The Narragansets Indian Tribe was formally scknowledged iy 1983, 48 Fod. Reg. 6177 (feb. 2, 1983},
A e First Cireudt hiss alrcady opied,

Federal recognition is just that recognition ol a previeusly existing status, The  puTpONe

of the !m)(.,uluu is 10 “ackaowtedp e that certain American {ndian tribes exist.”

COFURCE 8320109%) The Tribe's retumed sovergignty predates federal recogiition -
indeed. it predates the birth of the Kepublic, sue Santa Clara Pueblo v, Marts 436

(1.8, 40, 56 (1978} - - and it may be altered only by an act of Congress, see Mortan, 417
g 351-52,

Seate of Rhade Tsland v, Nueegeanser ndiag Tribe, 19 5, 3d 685, 604 (17 Cir, 1994), There is somply o

merit (o plaintiffs’ elaim thar the IRA does nut apply 1o the Narragansett Tribe 2

v, SECTTION 5 OF THE IRA 1S CONSTITUTIONAL
Piaintifls arsuc that, absent a stale’s consens, the United States may never take faod o frust for
wribes without offending the Constitution’s Enclave Clause or the Admissions Clause, Py Bro 817 On

the one hand. Rhode Island asks this Court to equate Indian trast lands with the kind of federal cnclaves

A simibar clainy was brought in City of Sault St Marke v Andris, 532 F, Supp, 137 (D030 T980), t which o
citv chtlenszed the Seerciary’s autherity Lo ke land into st for the Chippawa idians of Saull Se. Mavie, Tha
Ciry ssserted that the Searekary's degigion under the TRA win anfawiul becuuse the tribe was not recognizet in 1954
angd was nob fancdieses The court thepiissed the City's clams and held that 11 the "guestion of whether some groups
qualitied as Indian tribes for purposes of TRA benetins might fave beet ung foar in F934, that facr does rot prochadu
the Secrerary from subsequently determining that a giver iribe deserved recagnition in 192347 i at ol

Hore, it is cleay that the Secrerary, through the neknosdedgment process, determined that he Nurtagansett
Tribe is ledernily recognized snsd entitled to ull the hmrunities and privilenes available 1o ather federatly
scknowledged (ribes, 25 CFRG§ 8320 Clongeess b authorized e Seerernry o accept lunds il rass for ndian
fribes, 75 UUS.0 § 465, mud that authority extends to e Narmagansett Tride, Thus, plaintiffis” anoments 1o the

conrary must be rejected,

£y
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provided for under the Enclave Clause of the Constitution. See ULS. Constuaet £, § 8, el 17, The Stale

wolld have this Court condlate aay exorcise of federai jurisdiction over state fands with the assumption
of exclusive federal junisdiction which completely oasts ull stute jurisdiction and wiich reguires, under
the Enclave Clause, state consent. [d. On the other barxd, Rhaode tsland contends that the Tndian tribes
inhabiting areas that the Sate claims o be under exclusive federal authority are somchow possessed of
suversignty comparable to that of other states o the Uion. According to Rhode Istand, allowing a scif-
coveriting Tribe 1o exist within the confines of the wrritary of any of the {ifty stales offends the
Constitution’s reguirement thal states to be adinitted w the Union nat be “formed or erected within the

Turisdiction of wny other $tate.” U8, Const. art. 1V.§ 3. Both of these ¢laims are meritiess,

A The IRA Boes Not Offend the Enelave Chnse

The State contends that by teking the subject fand into trust for the Tribe, the United Sutes
wonld ereate a federal enclave "exclulsive of1 state law, Jeaving Congress with the role of “exclusively
teoistating” over the Parcel.” Ps™ Bro B5. The crention of a federal enclave in state territory subjeet o thwe
exghsive jusisdiction of the United States reguires, under the Constitntion”s Bnelave Clause, e conseal
of the stoig. LS, Const,art, |, § 8, ¢l 17,

Fhe Uinited States assumes "exclusive fepistative unthority” over land acquired pursuant to the
Enelave Clase “so ay (o debar the State from exercising any fegislative authority, including nis taxing
andd police power, in relution to the property and setivities of individuals and corporations within the

rerritory.” Silag Muson Co. v Tax Commn of Wash, 302 1.5, 186, 197 (] 037y, The preclusion of siai

authority over land acquired for “needful Buildings 7 US. Constar, | § 8ol [70 was felt necessary by
the drafiers of fhe Constitation in order 1o ensure that the “places on which the security of the entire
Union may depend” would not “be in any degree dependent on a particular member of .7 Fort

Loavenwortls BB Co v, Lowe 114 LLS, 25, 530 (1 885) (quoting Justiee Story, 2 Copatitution § 1219,

However, a state must consent fo the complete redinquishment of Hs legisiztive suthority over tand

neguired ander the Hoelave Clause.
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State consent ol the sort reguired under the Fuelave Cliause is not a prerequisite o the United
States” holding state land in trust for Indian tribos hucause such trust lands are not subject to the
exelusive jurisdiction of the United States and are not acinired under the ausprees of the Brelive Clause.
It goes witlowt saying that the United States may acquire state fand without seckmy 10 oust stale
Juristietion aver the land. The Supreme Count noted thas, i general, whers the United States vwns state
fand ™o public purposes|, sluch owncrship and use without more do net withdraw the bmds from the

jurisdiction of the Stute ™ Sueplys Trading Co., v, Cook, 281 1S 617, 650 (1030}, Indeed. the Caurt hag

specilically identified trast tands s an exampie of land held for public purpuscs by the Linfted States hat
dues not danstitute u federal enelive within the terms of the Enclave Clause:

A typrealitlustration s found in the ysual fndion ressevation set apart within o
S(J.!l(,.‘ asn D{:.l()-(.‘ \.V}'id‘l'q‘. lhl;_‘. f”,f[}'[LQ"CI S[‘;j\[;;.f; HELY cate fACH‘ iiS [“di““ witrdhs HIN,f toud
them into habits and ways of clvilized life, Sucl: reservations are part of the
State within which they He and hor laws, civil and criminad, have the same faree
therein as elsewhere within her Hmits, save they can have only restricted
appheation o Indian wards,

s 8L LLS at 647

bl

Ahe Court has recemby vonlirmed the et thas Jands held in trest are not subrjee! o the exelusive
Jueisdiction of the United Staees. noting that ~State sovergiunty does tor end af o reservation's border,”

and the existence of “States” inherent jurisdiction on reservations. Newvada v, Hicks, 1218, Cr 2304,

23T 2313 (2001), Inchan fand, far from being the exclusive domain of the federal government, is the
S
where multiple entities exercise Jurisdiotion, reguiring “an accommodation between the

inferests of the Tribes and the Federal Government, on the one hand, and those of the State, on the

othee, Td, ar 23710 see atso Silas Muson, 302 208 0 210 (noting that the United States does not exercise

ey

e Court offors @ ratlier siplified account of how feders], Indian, snd state soveraignty intermesh on lndian
tust fands. CF Atkinson Prading Co,, fne, v Shivtey, 1218, CLOE823 02001 Montana v, Usited States, 450 LS.
S3LCIOR 1Y The Court, in Sun i e is ot tend on sorlog tirough die inteieasios of how various SOVMETION
Prowats accammedate ¢ich other within the contines of un Indian reservarion. Ruther, the Court summarily deseribes
the charseter o Indias reservation lund in e contexst of i discussion of the Bnclave Chiuse to show an ecunpic of
state fund that 1 vwned by the United States witlour rhe assamption of exclsive jurisdiction by the federad
goverment or the reguirement of consent by the ste,

21
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“exclusive legistative autharity”™ over foads held inwust for Indiuns). Where state interests are mininal,
ag with “on-reservation conduct mvolving oaly indisny | state taw is generally ing pplicable” bur where
“state interests outside the reservation are implicated, States may regilate the activitios even ol tribe

members oo trihal land™ Higks, 1215, Cuoat 2301 While the state bas ao regulatory authority over lnnd

subject o exclusive federal jurisdiction withour congressiona! ullowance, see Paol v, United States, 371

Ui 245, 203 L1903) (7 he cases make clear that the grant of "exclosive” legisiative power 1o Congress
over enclaves that meet the requirements of Art 10§ 8 el 17, by its own weight, bars state regulation

without specific congressional action.”), state regulation over Indian trost lunds is oaly impeded w the
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MoCiowan, 302 V1S, 335, 339 (1938) (' The Fedeeal Government does sot assert exclusive jurisdiction

within the [reservation], bnactments of the Federal Government passed 1 protect and sunrd 1 fndian
wards only afleel the operation, within the {reservation ] of such state faws as conflict with (he federal
enstctinents.),

y short, Indian trust lands are casily distingurishable from the mititary bases and government

instatlations typicatly sited on tand acquired winhin the terins of the Beclave Clause 2 The Stiate resores

T

Nuvertheless, th inuster support far 15 argument to the conlrary, the Siate cites to an unfortanale tum of phree i
A footnote wroan Fighth Cirouit case. Uindred Staes v, Goodfice, 835 P2d (2930 123738 (8th Cir, 10R7), wlossing o
portion of 18 LLS.CO§ 1153 Ps" Br. 150 Searion 1153 “subjeets un Indiun cummurrmi assuadl [in Indsan counmy]
wilh i dangerous weapon to “the same Lo and penadties as all other persons’ committing the same offense “within
the exclusive jurisdiotion of the United Seates,™ E3F V2w 1237 (quoting 18 TLS.CL§ 1S3 Lowieally
spenking i indian country were subject o the oxchsive mw ciction of the Unied States, there would be no need for
A StAtETeYy provision making, fws applicable i areas subject to exclusive federal juisdiciion wiso applivabic to
[nilise country, 10 wny event, the footnote the Stite relies on in Goadfivs cies 1o nited Sades v, jobreon, 637 F.2d
P22 (geh Car, LSO, czhrmg«mm{ oy qaeher grosmicds dne Sehinoek v, Tinited States, 389 108, 705 (1989), ind it case
mikes exphicit thit section 1153 does not pre-empt srare jurisdiction over crimes not involving Indians since where
onty non-Indians we involved, “federal courts lack] ] jurisdiction over such crimes, and state courts possuss| ] the
exclusive jorisdiction w ey and punish such oftesders,” fohpson, 637 1 2d ol 1231 0, 1],

Croad]

Moreaver, plumtilTs™ eitalion 10 Unjlod States v Joln, 437 (0.8, 639 (L9785, is both unuvitiling and
mislending. I's” Bro 134, 19 Notonly i the quote they offer o iheir supperting parentheticat sul to be Tound in e
cisse, Dyt the poge eited nrekes explicit that seetion TES3 “ordinaily i precmiptive of state jurisdiction,” Td. ut 634, a
far different matter than tofad exefusion of sule jurisifietion.

Finaliy, plaintiffys quote o lnw review artiche that misfeadingly sugposss o federad intention w establish indian
reservations is enclaves uder exclusive foederal jursdiction once It became impossible to dispiace Indigns westward
outside ol state werritery, Pe” Br 13 (quoting, Joseph D) Watad, A Beyisionist Pistory of Indian Couprry, 14 Alaslo
Lo Rew 2830265 (194971, While now slates often consunted, as 4 canditon of agdmission mro e Union, 2 “he
retention of "absolate” federal jurisdiction over Indian fands” the Supreme Court has noted thin > absolue” foders

e
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o Narragansett Indian Tribe v, Narraganget( fee. Co,. 89 T3 908 (15t Cir. 1996), o argue that stare
civit ind crimninad jurisdiction s exchuded from bidian Country (which inchudes Indian trust lands) as
defured by T8 ULR.CL & TESTAES Py™ B 14213, Bt in thal case. the First Cirenit stites chearky that “it iy
o fonger true that state law plays no role within g tribe’s terrilory.” and proceeds to expin that “a pre-

eripiion analysis is followed 1o determine i state law is pre-empted by federnd and tribal interests s

reflected i fuderat fnw” st 89 A et 914 o other words, the case reiterates (he Supreme

e Eabtforma v, Cabaron Band of Mission

Count’s jurisprudence concerning Indian trust lands.

s, ARG LS. 202, 216 (987 (noting that applicabibity of state law o tribal mombers “turns on
whether state authorily is pre-ompled by the operation of federal law™. Far from supporthg the

propasition that state civil and crimina! jurisdiction are excinded from huding Country., as defined by 18

VLS. S TS, Nar

wit mwerely recopnizes that while section [15] “on its face is concerned with
Lfederal} eriminal jurisdiction™ in fndian Country, it also has been used 1o deline the trritory subject o
tederal civil Inws concerning Indians, 89 1 3d at 915, At most, as discussed above. ndinn comtey
Curtinly application of state jurisdiction where ™ it interferes or is incompatible with federat and tibal

mterests reflected i federal law, undess the state interests at stake are sufticiont 1o justify the assernion of

state anthuwrity.”™ Cabazar

red A80 U8, 4 216 (quoting New Mexico v. Mescalero Apuche T

w462

jurisdiction is not invariubly exclusive jurisdiction,” especiatly piven tht “tlhe disclaimer of right and titte by the
St was adischaimer ol proprictsry rather thist govermmental inerest” Orznized Villiee of Keke v, Foan, 3669
LIS 60, 67-69 (1962), Tl purpose of such a diselaimer was nol o estahlish a federal enclave under the Fpclave
Cliruse but to ensurfed i statehoad woold neitier extinguish rnor estabiish claims by Endians againss the Hnded
suttes” [l ap 69, Becaase Tederal juriseietion over Indian countey in the westerm states is not premised upon the
ot ol enclaves of exclusive federad junsdieson, the fact dut Rhode Island was one ol the orininal colonies and
ehid not consent o absolute federal jurisdiction over indizan Junds has no signilicance. See Covle \
NA9, 8T (F9T6) (holding thal lepislative coactments pasting conditions upon the sdmission of tew states i the
Linion “derive L firce nol fronm any agreement or campact with the proposed new State, nor by reason of s
acceptance of such enactinen ws g erm of mdinission, but solely because the powar of Congress extended Lo the
subject, and, therefore, would not operate to restrict the Ste’s fegislative power in respect of uny matter which was
not plainly within the regulasing power of Congress™),

OIS LSO $ 18T, which defines ™indian countey.” hax the offect of determining the wrritorisd scope of certain
federsl erimingd bws applying o Indians, Seg 18 TS 8 1151 el se, Henvever, the seetion s been rebied upon
by counts to define the upplicable territorial scope ot both civil and criminal federal faws applying to Indians, See
Aluski v Nutive Yithsoo of Yenetic Tribal Govergmer 27019498 tnoting thal séetion 1151%
detinitiow of Indian country “aiso generaliy applics w0 questions of avid Jurisdicuon™). Indian orust fands have heen
hetd to be Indian couniry. See Oklahoma Tax Comann v, Porwatom) dribo, 408 115 SOS ST 1991,

R
e
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LS. 324, 334 (1983)),

it therefore is settled, by both the Supreme Court and the First Circuit, that aceepting land into
trust does not ereate an exclusive tederad enclave, The fael that federd legislation may pre-empt
conflicting state fegishition in sorme contexts on trust lands dovs not change that anafvsis, The Supreme
Coust has. in the context of Enclave Clanse challenges 1o the exercise of federal legistative authority over

federally owned bimds, noted the distinetion between derivative and non-derivative logislative powers.

power tromn a Stafe pursuant to Art L § 8 cb 17 of the Constitution by consensual acquisition of land .

B the presence or shsence of sach jurisdiction has nothing to do with Congress” powers umder the

Property Clause™ or other clanses of the Constitution, i, an $42-43. Thus, in ¢ the Court found

“eompletely beside the poiat”™ New Mexteo™s objection that it had not consented, pursuant to the Fnclve
Clause, to federal fegislation prohibiting the State from seizing wild animals on federlly owned public
lands in the State. Id, ot 543, Where Copgrosstonal authority o fegislate finds other Constitutional
sources, the Enclave Clause i simply srrelevant, Sce id. (" Absent consent ar cession, o Sale
undoubtedty retains jurisdiction over federad Tands within its territory, b Congress equally surely retaing

the power to enact Jepishation respeeting those lands pursiant to the Property Clause.™: see also N

v Wathos, 984 F2d 1545, 1534 (9th Cie, 19903 The State’s consent or ¢ession Junder Fncluve Clause]
is ot reguired when Congress acts pursuant 1o ity plenary aathority to regnlate the public lands.™).
Congressional authoriny w legislate matters affecting Tndinas lving on jand held b rrust For
Indiang by the government has a non-derivative source and thus is nol baged on the state’s consent pnder
the Fnefave Clause. The Supreme Court fas recogeized the “plenary power of Congress to deal with die
spectal problemss of Indinns .- drawn both explicitly and implicitly from the Constitution itsedf.”

Menton v, Mancart, 417 U8, 335, 351-32 (1974, Dxplicithy, “Aricke L § & ol 3 provides Congress with

the power to “regulate Commerce ., L with the indian Tribes,” and thus, w 1his extent. singles Indians our

au a4 praper subject for separate legislation.” Ig, at 532 (queting (L8, Congt. arr, 1 § 8, el 3y (etipses in
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original), S2TALS at 5531 0 6 (enting the Indian Commerce Clause as the source of

B

“Congress{M] plenary power over ludian affaies™). 22 Tiplicitly there i a plenary power of Conzress,
basud on a history of treaties and the assumption ofa " aoardian-ward status, 1o legislate on behalf of

also Fehix 8, Cohen,

21T (2d ed. T9E2) (oting that courts “most often reler o the Indian Commerce
Clavse, the Treaty Clause, and the Suptemacy Clause in diseussing the source of federal power over
Indian aftairs.” aithough "itis somewhat ariticial i analyze the constitutional provisions separately™).
Because the Constitution awthorizes Congress (o Jegislate indian affairs without regard 1o the
Enclave Clagse, federal laws relating to Indians do not have a derivative lenislative source. < ¢ Kleppe,
F20 VLS ar 542, sud therefore the consent of the state where the Taw s to have effeet is 1ol a nreregnisite
wsuch legislation, As the Supreme Court has stated. " a|bsent consent or cession n State sidonbtedly
retaing jurisdiction over federal lands within s tervitory, bur Congress coualty surely rotains e power to
enget tegislation respecting those lunds 07 Kleppe., 426 1.8, a0 345, Accordingly. the redprirements of
the Enclave Clause simply have no relevance to decisions by the lnterior Department 1o accept land nto

trust for Indian tribes.

I3 The IRA Dous Not Offend the Admissions Clanse

Rbiode Iskind asks this Court to conelude than self-governing Indian tibes cannot reside on stage
ferritory without offending the Admissions Clause of the ConstituBion. US. Const. art IV, § 3. ¢l 1. The
Sttty relies on g provision of the Constitution that was meant 1o “quict the jealousy™ of states by ASKUring,

them that they would neither be purtitioned nor combined in order 10 creale new states to be admitted 1o

the Uion. Bie Foderalist No. 43 (James Madison). The State contends, based on Supreme Court

2 The State invokes Seminoie Tribe of Flopidov, Flovidn, 517 108, 44 (199G, o argie Haa "Congress does not
harve the authority onder s Indian Commerce Clause power o encronch upon & SIS sovereissty,” P57 B 17,
althovpl iy napposite case held only that the “Eleventh Amendment prohibits Congress from muabing [sates]
capable ofbedag sued in (edorat coun” Seminale Fribe, 517 1080wt 7o, Only by consterdy misrepresenting the
Taccommodation between the inferests of the Tribes aind e Federal Government, on tle ene hand, wd those of ta
Slate onthe other™ wlich vecurs i Indian country, see ks, 121800 a0 231 [ can the State argue & is suffering an
urconstilional deprivation of 588 soveroignty over the erust Lumd af issie here, P8 B, 17, and vaguely invoke
fuderalist principles i its defense,

7

o
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fanguage deseribing the general characteristios of a swic, that this Court shoutd conelude that Indian
tribes Tiving on state kosd beld b truse by the federat governnicnt are actudiy the equivident of new siates
formwd at the expense of existing, states in violation of the Constitation. s Br. 12 1617

Flowaver, the Supremie Court has offered a gloss on what iv meant by the term “State™ in this
clause of the Constitution: “The power {in art. IV, § 3] is to admit ‘new States into thig Union ™ “This
Usiron™ was and 18 @ union of States, squal i power, dighity and anthority, each competent W exert that

residuun of sovereignty not defegated 1o the United States by the Constitution itsel!)” Covie v S,

220 LLS, 5590 567 (191 Ly femphasis o odiginalby, Purther, the Court explained. the power 1o admit new
states “is not w adinit politica! organizations which are Jess or greater, or different in dignity or power,
from tese political entities which constityte the Undon, Jtis .. a “powves e adimit States,” 1d, ol 566,
Thus, conteary o plaintiffs” view, the term stale,” as used in ant, 1V, § 3 of the Constitution contemplates
more than a group of people possessing botl a govermment and territory, P& Br. 12, Further, it cansot

seriousty be argeed that self-governing teibes are political organizations possessing e same powers a8

states of the Umion. The land possessed by o tribe is considered part of the state in which i exists, and
tribat jurisdiction over the lund is generally hnited 1o the conduct of its own members- although. where
Inportant state interests are involved, “States may repulate the activities even of tribe members on tribal

lared.”™ Nevada v, Tlcks, 121 5. C 2384, 2309-12 (20019, The Court has stated Dlunibv, T'ribal

reservations are oot States .7 White Monntain Apache Tribe v, Braocker, 448 LS, 136, 147 {1980)

Accordingly. the presence of sclf-poverning tribes ou state territory does not offend the Admissions
Clause of the Constitution,

For the same reason, plaintiffs’ contemtion that the ereation of trust lands violses the
Constitution 15 meritiess. Tnoa case similar to the instant case, the Tenth Cireuil rejected o claim that the
creation of o schoot Iand trust by Congress in Cotorado constituted an invasion of state sovergignty. Seg

Bramson yeh, Disl RE-82 v. Romer, 161 ¥.34 619, 636 ([0th Cir. PDU8Y. Ax here, the court was

contronted with o party thin “could provide so authority o support {its claim L other than to point to
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sases interpreting the Tenth Amendment,” which the count found Tinapposile™ given that another cliauye
of the Constitution provided clear anthoriny for the creation of tie trust. Ik thelding crestion of the trust
permissible under the Constitution™s Property Classed, Ay discussed above, (he Suprerme Court lias
recognized thay Congress has plenary power under the Constitution to tegislie matters alfecting hndians,

i duct that is not changed by the plaintilly’ recitation of the pencral principies of federatism.

. The {RA Does Not Offend the Non-detegation Doctrine
As set forth in federat defendants opening briet, (pp, 21-28% seetion 3 of the IRA s a
constitutional conferral of congressionai authosity, As anticipated, plaintiffs rely on State of South

Pakota v, Lhinted States Dept. of tntesior, 69 8,34 878 (8" Cir. 1995). a vacated decision, i

Interior v, South Dakotn, 319 U8 G0 (1996, 10 argue that section 5 ol the IRA violates the non-

delegation doctrine ™ 8™ Bro 2622, 1n so doing, plainGEly iprore the many decisions issucd since

South D,

e which have rejectaed the very non-delegation dociring chadtenjges plaintiffs sdvance. See

Pnited States v, Roboerts, 185 F5d 1125, 1360-38 (30" Cir 1999, oy SO LIS, FHOE (2000,

Gity of Suedt Ste, Maric v, Andrgs. 458 F. Supp. 465,473 (D, 1.C. 1978y City of Lincoln Cite v, Unired

states Dep't of ntersor, No, 99-330-A8, 2001 U8, Dist. LEXIS 9863, 1 #23 {0, O, Aprit 17, 2001y,

Slivwits Band of Patute Indians v, Utah, No. 2295010250 2007 U5, Dist, LEXIS 1936 a1 8 (L. Urah,

Feb. 6, 20023, Thus, as expiatned to detail in our opening brief, pleintits” assertion that conry have
unitimonsiy deteemined that section 5 of the TRA Tucks an intetfigible principle 1o guide the Seeretary’s
decisiomuaiing misrepreseits the case bw and nust be rejeated.
CONCLUSION
For the foregoing reasons, foederal defendants respectiubly request that plaintifis’ Motion for

Summary Judgment be demied and federal defendants™ Maotion For Swmnary Judgment be pranted,

L Phaintifis also rely om State of Vlorjda, Dopt of Bus, Rep. v, United States Den'tof sterior, 768 F.2d. 1248, 1236
CIE™ Cir. 1985) Thut case. however. involved review of g trisr sequisition made when the federal position was that
such poguisitions wore ¢ormmitted o agency discretion. Thas, phantifts reliunce on the court's analysis of section 3
ofthe TRA against the eriterin for determinimg whethior o nuler is committed o ageney discreion, P e 21 s
unavailing. The Lieventh Clreit did not have belore it the question whetlier section 3 presented o non-deicuation
problem and made so lnding in this resard,
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