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UNITED STAYES DISTRICY COURY
FOR THE DISTRICT OF RHODE ISLAND

LINCOLN €. ALMOND, in his capacity as

Governor of the State of Rhode Island,

STATE OF RHODE ISLAND AND

PROVIDENCE PLANTATIONS, a soverengn state

of the United States of America, and

TOWN OF CHARLESTOWN, RHODE ISLAND,
Plamntiffy, Civil Action No,

00.375.T

v,

GALE A. NORTON, in her capacily as Secretary
of the Departrnent of the interior, Umited States of
America, and

FRANKLIN KEEL, i his capacity as Eastern Area
Director of the Bureau of Indian Affairs, within the
Department, of the Interior, United States of
America,

fE8 15 200y

p'op“rofu_s 4
%Wﬁmm

Defendants.

FEDERAL DEFENDANTS MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF THEIR MOTION FOR SUMMARY JUDGMENT
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INTRODUCTION

Pursuant to Fed, R, {‘_'fivl P. 56, federal defendants file this memorandum in support of their
Motion for Summary Judgment. This mermorandum demonstrates that there are no material facis in
dispute and that defendants are entitied Lo judgment a3 a matier of law. Al issue here is the Narragansett
indian Tribe of Rhode Island’s (“Tribe™) application to have a 3 l-acre parcel accepted into trust for low-
income and elderly housing. Such stanus would secure the benefits and protections of federal
superintendence for the Trbe's housing project, which the Department of Housing and Urban
Development ("HUD") has determined s “badly needed 1o remedy the shortage of low-income fasnily
and elderly housing units for tribal members.” AR Vol. I, Tab B. After careful review of the Tribe's
apphication, including consideration of the criteria enumerated by the governing statute and regulations,
the Secretary of interior ("Secretary”} properly approved the Tribe’s application.

The plaintiffs’ complaint, however, raises g litany of legal arguments to block the trust
acquisition of the Tribe’s housing development, Plaintiffs’ claims are neither grounded in fact nor
supported by law. Federal defendants therefore respectfully request that this Court find that the Secretary
scted within the proper scope of her zuthority, that the chailenged aet is constitutional, and that federal
defendants are entitled to judgment as 4 matter of Jaw,

PLEADINGS

The principal pleadings m this action are the plaintiffs” complamt and the federal defendants’
answer. Plainti{fs’ compiaint alleges both statitory and comstitutional infirmities with the Secretary'd’
decision to nccept the Tribe’s application for trust acgquisition of the Tribe’s 31-acre parcel of fee land,
Federal defendants' answer demes that plaintiffs are entitled to any of their requested rehiel. Answer 9%

42,46, 51, 54, 57, 60, 64, 72, 78, 82

Y Throughout this brief “Secretary” will be used 1o denote the federal defendants even though the challenped
decision was made by the Eastern Area Direcior, Buresu of Indian Afluirs pursusnt to suthonty delegated by the
Secreary.
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DESCRIPTION OF MOTION

Federal defendants Sﬂﬁi\; summary judgment mn their favor end against the State of Rhode Isfend,
the Governor of Rhode Island and the Town of Charlestown with respeet to their jomtly filed complamt
alleging stattory and constituuonal defacts with the Secretary’s determination to approve the
Narragansett Indian Tribe's apphication for trust acquisiiion of ¢ 31-acre housing pareel. Federal
defendanty seek an order denying plaintiffs’ motion for summary judgment and apholding the Scorctary's
trust acquisition determination under the review standards set forth m the Administratve Procedure Act
("APA"™).

STATEMENT OF FACTS

There are no material facts in dispute that would preclude granting summary judgment m the
federal defendanty’ favor. What is in dispute is the legal sipnificance of the facts alleped. Federal
defendants incorporate by reference their Statement of Undisputed Facts.

SSUES

Plaintiffs’ complaint raises issues that fall into three categories:

A. Whether the Secretary’s Decision Complied with Applicable Law and Should Be
Sustuined Under the APA

1. Whether, in approving the Tribe's trust spolication, the Secrctary complied with the governing
regulations found at 25 C.F.R. Part 151, such that the decision may be upheld under APA section
706(2).

2. Whether, 1n approving the Tribe's trust application, the Secretary complied with the Coastal Zone
Managperent Act ("CZMA™),

3. Whether, in approving the Tribe's trust application, the Sevoretary comphed witly the National
Environmental Poliey Act ("NEPA").

4, Whether the Native American Housing Assistance and Self-Determination Act {(“NAHASA™) has
any relevance 1o the Secretary’s trust acquisition deision,

5. Whether the Indian Gaming Regulatory Act (*IGRA™) has any relevance 1o the Secretsry’s trust

acquisition degision,

R. Whether the Indian Reorgantzation Act Applies to the Narragansett Indian Tribe
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0. Whether the Secretary was correct in treating the Narragansett Indian Tribe as entitled to the
benefit of section 3 of the Indian Reorgamization Act of 1934 (“TRA™).

7. Whether the Rhode Isiand Indian Clims Settiement Act ("Settlement Act™) imposes any barrier
10 the Secretary’s decision 1o approve the Tribe's wust application.

C, Whether the Indian Reorganpization Act Is Constitutional
8. Whether section 5 of the IRA is a proper constitutional conferral of anthonity 1o the Secretary.
9, Whether there 1s any Tenth Amendment, Eleventh Amendment, or Enclave Clause barmer to the

Secretary's acquisivion of land inito trast for tribes.

POINTS AND AUTHORITIES

A Summary Judgment Standard -- Summary judgment 1s appropniate 'if the pleadings,

depositions, answers 1o interrogatories, and admissions on file, together with the affidavits, 1f any, show
that there 18 no genhuine issue as to any material fact and the moving party is entitled to a judgment as 2

matter of law,” Fed. R, Civ. P. 56{¢); Den Norske Bank AS v. First Nat’l Bank of Boston, 75 F.3d 45,

53 (1 Cir. 1996). Summary judgment is the appropriate mechanism for deciding cases brought before

the Court under the APA. See, e, Northwest Motorcyele Ass’n v, United States Dep't of Apric,, 18

F.3d 1468, 1472 (9% Cir. 1994) (“This case involves review of a final apency determination under the
Administrative Procedures Act, 5 1U.8.C, § 706; therefore resolution of this matier does not require fact
finding on behalf of this court.”).

B. Review of Agency Action Under the APA - Plaintifis seek judicial review of the

Secretary’s deciston finally rendered after 2 full agency adjudicatory proceeding before the Intenor Board
of Indian Appeals ("IBIA”). The IBIA is the final arbiter of contested administrative actions by the
Burcau of Indian Affurs (“BIA" or “Burean’ ) 4 Accordingly, this appeal 16 governed by the APA and
the seope of review set forth in section 706 of that Act,

Section 706(2) A) of the APA provides that a court may set aside agency action only where it

finds the action "arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the

¥ The IBIA 18 the {inal authority within the Department of the Interior on appouils from administrative attions by
BEA officials, See 43 CFR.§5 4. 1{b}2)(x), 4,314,

LS4
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law.™ This stapdard encompasses a presumption in {avor of the validity of agency action. Thus, "tlhe
ultimate standatd of review 15 2 narrow one. The court is not empowered to substiunte s judgment for

that of the agency.” Citizens w Preserve Overton Park v, Volpe, 401 U.5. 402, 416 (1971); sce

Town of Norfolk v, United States Army Corps of Eng'rs, 968 F.2d 1438, 1445-46 {1* Cir. 1992);

Muagsachuseits v, Andrus, 594 F.2d 872, 888 (1 Cir. 1979). The reviewing court’s task is to determine

“whether the [agency’s} decision was based on 2 consideration of the relevant factors and whether there

has been a clear error of judgment.” Qverton Park, 401 1.5, at 416, gec also Marsh v. Oregon Natural

Res, Council, 490 U5, 364, 378 (1989). "In making the forepoing determinations, the court shall review
the whole record or those paris of it cited by a party.” 5 U.S.C. § 706; see also Camp v, Pitts, 411 U.S.

138, 142 (1973); Overton Park, 401 U.S. at 420; Cronin v. United States Dep't of Arric., 919 F.2d 439,

443 (7% Cir. 1990),

Under the APA and relevant case faw, both the Area Director’s decision to approve the Tribe’s
trust application, and the IBIA's opinion upholding that deciston, are entitied to the deference normally
accorded agencies. Lyng v. Paype, 476 U.S, 926, 939 (1986) (agency’s construction of its own

regulations is entitled to substantial deference); EPA v, Nat'l Crushed Stone Ass’n, 449 U5, 64, 83

(1980); Sigrra Club v, Marsh, 976 F.2d 763, 769 (1* Cir. 1992) (*This standard of review is highly

deferential; the court must presume the agency action to be valid.”™) (citing Qverton Park, 401 U.S, at
415}, However, “'if the reviewing court Simply cannot evaluate the challenged agency action on the bagig
of the record before it, the proper course, except in rare circurmnstances, is to remand to the agency for

additional investigation or explanation.” Fla, Power & Light Co. v, Lorion, 470 U.S. 729, 744 (1985).

These imitations on judicial review of agency decigiorzmakiﬁg are grounded in the separation of powers
doctrine and the recognition that Congress has conferred eertain diseretionary decisionmuking powers to
federal agencies equipped with speaial expertise. Cronin, 919 F.2d a1 444,

The APA also provides the standard of review for plamntiffs” statutory claims. Cousins v. See'y

ot'the United States Dep't of Transp | R0 F.2d 603, 605 (1" Cir. 1989) (explammg that APA was
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imended to provide single uniform method for review of apeney sction), The AFA is the sole mechanism
for ehattenging federa) agency éclicm uniess g party challenges agency action as violsting a federal law
that has been interpreted to confer a private right of action ¢r where a regulatory scheme contains o
specific provision for obuining judicial review. Clouser v. Espy, 47 F 30 1522, 1528 n. 5 (9% Cir. 1904,

Hoefler v. Babbitt, 139 F.3d 726, 728-29 (9" Cir. 1998).

Plaintffs’ constitutional clanms are reviewed de nove. This review, however, 15 set agnmnst the
backdrop of case law consistently upholding preferennal Indian legislation n the face of constitutions)
attack. Judicial consideration of Indian legislation is gutded by the prineiple that such legislation is
predicated upon the federal povernment's political and constitutionally recognized special relanonship

with Indian fmbes, See, e, Morlon v, Mangari, 417 U.S. 535 (1974).

C. Surnmary of Argament - Plamtiffs challenge the decision of the Secretary, as upheld

by the IBIA, 10 approve the Narragangett Indian Tribe’s application for rust acquisinion of 31 acres of
tand for tnbal housing. This memorandum addresses plamntiffs’ APA and statutory claims pnor to their
constitutional arguments in order to assist the Coust in iy obligatuon to consider non-constitunional elaims
prior 1o reaching constitutional wsues. Under the review siandards supplicd by the APA, plamiffs cannot
carty their burden to demonstrate that the Seeretary’s decision was arbitrary, capricious or contrary 1o
law, Nor can plamt{is overcome the presumption of constitutionslity accorded {ederal statutes 1o
establish that the Secretary’s congressionally conferred rust sequisston authority Tound m section 3 of
the IRA is either standardiess or in excess of Congress' plenary authority o legisiate for the benefit of
Indians, Thus, plamtiffs’ claims must be rejected and federal defendants are entitied to judgment as a

matter of lsw on all counts set forth m the complamt,

i. THE SECRETARY'S DECISION FULLY COMPLIED WETH THE APPLICABLE JL AW
AND SHOULD BE UPHELD UNDER THE APA

A The Administrative Record Demonstrates that the Relevant Repulatory Factors
Were Appropriately Considered
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Plaimutts” lirst count alleges that the Secretary’s decision to approve the Tribe's rust application
violated the APA through fatlure of adequate evaluation under the governing regulations 21 25 C.E.R. Pan
151, and failure of the admunistrative record to support the decision, Complaint 4441, 42, As the IBIA
previously conciuded mn sustmiming the Eastern Aren Director's deciston, the Area Director properly

Charlestown v, B, Area Dir, BIA, 35 IBLA 93, 96 (2000,

Section 5 of the IRA and the regulations found at 25 CF.R, Part 151 puide the Seoretary’s
decisionmaking on tribal applications to have fee land accepted into trust by the Lintted Stares. These
regulations distinguish between on-reservation acquisitions, § 151,10, and off-reservation acquisitions, §
151.11. The Narragansett Tribe's apphication for an offereservation acquisition required consideration of
two of the section 151.11 factors and seven of the section 151,10 factors, §8 151.10(2)-(¢), {e)=(h), that
are incorporated by section 151.11. The record shows that the Area Director considered all of the
relevant repulatory factors and made a reasoned decision based on the record before him.

1. Land Acquisition Policy. Section 1513 of 25 (C.F.R. sets out the Bureau's general land
acqusition policy and states that jand may be acquited in rust for a tribe under one or more of three
circumslances:

1} When the property is located within the exterior boundaries of the tribe’s reservation or

adjacent thereto, or withm a tribal consolidations aren, or

2y When the wribe already owny an interest in the land; or

3) When the Secretary determines that the zoquisition of the land is necessary o faciiitate tribal

self-determinanion, econonie development, or Indian housing,
25 CLFROS 151.3¢a) (1-3). The Tnbe’s application not only met one of these elementy, 8 met all three,
The recormnmendision memorandum upon which the Area Director’s decision was hased starts by noting
that the Tribe’s scquisition proposal falls squarely within all of the Bureau's overarching policy criteria.
AR Vol i, TabH,p. |

2. Statutory Aathority. Scotion {51 10(n) requires consideration of the statutory suthority for
6
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the proposed trust sequisidon. The Bureau's recommendation memorsndum commectly identifies sgetion S
of the IRA us supplymg the rcq{z%s;ze authority {or the acquisttion decision. AR Vol T, Tab H.p. 1.

3, Need for Additionat Land. The next factor requires the Bureau to consider the tribe’s need
for additional land. 25 C.F.R. § 151.10(b). In its analysis of this factor the Buresu noted that the Tribe's
FHousing Authority purchased the parcel for the express purpose of siting housing on it and because the
parcel was better suited to this purpose than the Tribe's exasting trust lands, Much of the Tribe’s exasting
rust lands are cither located over a pnimary aquifer, are wetlands, or are listed on or eligible for the
Mational Register of Historie Places, AR Vol I, Tab H, p. 2, In tis review of the Area Director’s
decision, the IBIA also noted the substantial commitment of the Tribe™s existing wust Jands 1o
conservation purposes. 35 IBIA at 95 & n.2. The subject parcel, in contragr, was previously approved
for heusing construction by State agencies ax well as the State'y Coustal Resources Management Council
and was found (o contain no tresh water wetlands, Id, at 95,

4. Purposes for the Land. Secuon 131.710(¢) requires consideration of the proposed purposes
for which the land will be used. The Bureau's evaluation of the Tribe’s application considered the
Tribe’s need for affordable housing which currently 15 not available to all tnbal members. The Bureau
algo noted the HUD support for trust acquisition of the parcel for "badly needed low-income family and
elderly housing units for tribal members.” AR Vol. I, Tab B. The IBIA s consideration of this factor
noted that the Tribe’s apphcation set forth the critenia by which HUL funds the development of low-
wreome housing for mbal members meluding the need 10 remedy a shortage of safe and samitary housing
for famities of low ncome. 35 IBIA ar 95, Thas, HUD funding of the Tribe's housing project
substantiates both the need and the purposes for the subyeet land,

5. Impact of Removal from Tax Rolis. Under 25 C FR.$ 151 1), 1f the Jand to be acquired
is i fee status, the Pureau 18 to consider the impact on the State and s politieal subdivistons from
removal of the land from the tax rolls. Here the Bureau determined that removal of the relatively

undeveloped parcel would not have srgnificant ympaet on the tax rolls. Bonoted that for almost a yvear and

7
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o half the Town of Charlestown did not even attempt 10 collect real estate taxes on the land. AR Vol. i,
Tab M, p. 3.

6. Jurisdictional Issues. Section 151.100F) requires consideration of junisdictional and land ase
conflicts which may anse. In applying this factor 1o the Tribe's trust appiication, the Boreau noted that
the Tobe and the State engaged in ltipation over the meaning and scope of the jurisdictionzi poovisions
of the Scttlement Act, but that those provistons are confined to the setement lands and, therefore, are not
relevant in this context, AR Vol [L, Tab 1, p. 3. In contrast, the Bureau noted that, of token mto trust, the
3i.aere housing parcel would be subject to primary tribal and federal jurisdiction leaving the Tribe, the
BlA and the indian Health Service (“IHS™) responsible for the provision of essential services on the fand.
the parcel. Id. In additon to the evaluation contained in the staff-jevel recommendation memorandum,
the Bureau referred certain junsdictional matters raised by Governor Almond to the Regionul Solicitor’s
Office for legal analysis. The Sohieitor concluded that the Burcau could not subject the parcel to state
criminal and civil jurisdiction as only Congress has that suthority. AR Voi. II, Tab K. The Regional
Solicitor’s analysis in turn informed the Area Director’s decision.

7. BIA’s Ability to Discharge Duties. Scction 151.10(g) requires that if the land to be aecquired
m trust 15 currently in fee status, the Bureaw must consider whether 11 is cquipped o discharge additional
responsibitities in connection with the land. The Bureau analyzed this factor by noting that, DUSUARL 1o
the Indian Self-Determination Act, 25 U.S.C. § 4501, et seq., the Narragansest TTibe currently contracts
with the BLA and THS 1w provide federal service programs, Hence, the Burcau determimed that
acquisition of the housing parcel in trust would have minimal impact on the Bureau’s abihity to fulfil iy
responsibilities smee the Tribe already provides basic federal services to 1ts members. AR Vol 11, Tab K,
P4

8. Epviroomental Evaluation, The Bureau’s environmental analysis was conducied by

separately evatuating the Tribe's Envirommental Assessment ("TIAT). As part of this assessiment, the
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Buresu required that the Tribe include additional environmental information in the £4A. In sddition, the
Bureau required the Tribe 1o sc(‘:urr: confirmation from the State’s Coastal Resources Management
Councyl (“RICRMC™} that the proposed fee to st ranster was in compliance with the CZMA. AR Vol
L Tab §, Vol 11, Tab € {Ex 10}, The record contns the Finding of No Significant Impact ("FONSIT™)
which completed the BIA's NEPA comphance. AR Vol 11, Tab B.

9. Location of Land Relative to State Boundaries. Under the Part 151 provisions specifically
addressed 1o “offereservation” acquisiiions, the Bureay, upon receipt of a wibal application 1o have lands
taken into wust, must notify the state and local governments with regulatory jurisdiction over the fand of
the Tribe’s apphication. This notice must also mform the state and locality that they have thirty days
within which to provide writien comments on the acquisition’s “potential npacts on regulatory
jurisdiction, real property taxes and speasl assessments,” 25 CF.R.§ 151.11(d). By lewer of July 24,
1997, the Area Dircctor notified the Town of Charlestown of the Tribe’s renewed applicauon and isvited
comments 10 be supplied within thirty days. AR Vol I Tab B, The Town in turn forwarded the
notification lefter to the State, AR Vol, 11, Tab 1. The Tows and the Governor submined comyment
fetters. AR Vol. I}, Tab I Vol 1H Tab U, (Ex. 21). Through these letiers the Town and the Governor
mndicated that they could not support the Tribe’s frust application absent several additional restrictions
and conditions. 1d,

Section 151.11(b) guides the Bureau's consideration of comments received by stale and loga!
governments, The scction states:

The location of the land relative {o state boundaries, and i1s distance trom the boundaries

of the mbe's reservation, shall be considered as follows: s the distance berween the

tribe's reservation and the land o be acquired increases, the Seeretary shall give greater

scrutiny to the tribe’'s justification of anticipated benefits from the acquisition. The

Secretary shall give greater wetght 1o the concerns ratsed pursuvant 1o paragraph (d)

[comments by states and local governments concerning regulatory Junisdiction, real

property taxes and speetal assessments] of this section.

25 CFR.OE15L11(L) In reviewing the comments of the Governor and the Town, the [act of the subject

housing parcel ts only separated from the Tribe's existing trust Jands by o Town road, was taken into

G
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consideranon. Nonetheless, the Bureaw took great care 1o evaluate the proposed jurisdictional and use
conditions raised by the '})laixkti!:f's, referring several tepal questions to the Regional Solicitor's Office. AR
Vol H., Tab K. By letier of December 10, 1997, the Area Direcior wrote to Governor Aimond informing
him that, as confirmed by the legal anatys:s of the Regional Solteitor's Office, the Bureau has no
authority to subject the Jands proposed for trust acquisttion W the civit and enmnal jurisdiction of the
State, nor couid the Burean “by admmstrauve Bal” alter whether or not the lands ot 1ssue felf within the
“Indian lands” defimition contwmned 1n [GRA, AR Vol If, Tab L p.2-3. In sum, the Area Director
considered all the applicable repulatory factors. His decision 1s supported by the record, 1s eminently
reasonable, and should be upheld by this Coun,

B. th the CZMA

Plamtfls’ seventh count alleges failure of the Secretary 10 comply with the requirements of the
CZMA in the course of decisionmaking on the trust acquisition. Complaint §§ 61-64, Specificaily,
plamtifis ailege thal a Federal Consistency Roview under section 1456 of the CZMA, which is
implemented through Rhode Island’s federally approved Coastal Resources Management Program
(“"REICRMP"}, has not been adeguately applied for with the relevant State ageney, the RICRMC. The
record shows compliance with the CZMA. Secnon 367 of the CZMA mandates that Federal agencies
provide State agencies with consistency determinations for all Federal agency activities affectng any
coastal use or resource. 16 U.S.CL § 1436(c )1 ¥ ), The National Oceanic and Atmospheric
Administration’s ("NOAA™) CZMA regulations provide {further that: i the Federal sgency determines
that a Federal agency activity has noe effects on any coastal use or resource, and a negative determination
under § 930.35 s not required, then the Federal ageney is not required to coordinate with State agencies
under section 307 of the Act.” 15 Q. F.R. § 930.33(a)2), The ageney delermings whether “an effect”
exists by looking at reasonably foreseeable direct and mdirect effects.” 1S CFER § 930.33{a)1).

Inn thig ease, effects 1o the coastal zone from the proposed fee-to-trust transfer were not

reasonably foreseeable, and thus filing o consistency determination with RICRMC was not required,

10
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Pursuant to NOAA s regulations, smce the Bureau did not subject the trust sequisition (0 consistency
review, the RICRMC should }\a;\fe notitied the Bureau and requested a consistency determination betore a
final deciston was made 1 the State behieved the trust sequisibon would have coastal effects. 15 CFRO3
$30.344c), Nothing in the record, however, indicates that the RICRMC required a consistency
determmation. In fact, the RICRMUC demonstrated s concuarrence with the BIA's treatment of thix 1ssue
irna 1997 letter to the Tribe, which stated that the Tribe’s “application for must status is consistent with
the RICRMP.” AR Vol I, Tab I3 {Ex. 11). Beonuse this action does not require a negalive
determination under 15 C.F.R. § 930.357 the BlA was not required to confer with the sfate agency, a5
was confirmed by the RICRMC, Thus, plamufls® CZMA claim must be rejected a8 meonsistent with the
CZMA, NOAA’s regulations and the S1ate’s own agency's determination?

C. The Bureaw’s Decisionmaking Process Complicd with NEPA

In their eighth count, plamudfs allege that the Seeretary’s decision violates NEPA and the
applicable Councit on Environmental Quality ("CEQ™} reguiations. 40 C.F.R. §§ 1500, et seg. Contrary
to plaintiffs’ contention, the Bureau fuifilled its obligations under NEPA,

1. NEPA Overview. NEPA 42 U.5.C. §§ 4321-4370¢, requires federal agencies to prepare an
Environmental Impact Statement (“EIS7} if a proposed federal action will significuntly affeet the quality
of the human environment, 42 U.S.C, § 4332020 C ) Hence, the imst step o agency comphiance with

NEPA s the determination whether the proposed action will have a sipnifican effect, The mechanism

¥ Sewtion 930.35¢a) requires a Federal Agency, when it finds there iy oo coastal effects, o file o nepative
determinanon for an apency activity:
{1} identified by a State agency on its hist, as described in § $30.34(b), or through case-by-case monitoning
of unlisted activities, or
{2y Which is the sarne as or 15 sumilar © activities for which congistency determsinations have been prepared
in the past; or
{3) For which the Federal agency undertoak a thorough consistency assessmoent and developed initial
findings on the coastal effects of the activity,
The Agency sctivity here, taking the 31-acre purcel o trust, does not fall withn any of these three categores and
therelore dowes not require o negative determination.

¥ 11 any eveny, the claim is now moot as the RECRMC hag granted the Tribe an Assent Modification for its housing
development, which requnred a more smingenr review than 4 consiiency determunanon, see Exinbit 2 to Satemen
af Undisputed Facts.
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for making this determination 18 an EAZ 40 CF.R, § 1501.4(b) & (¢). If, alter preparing an EA, the
spency detenmines that no sig‘m"ﬁc-am effect will occur, 1 prepares a FONSL 40 C.F R, 8 1561 4(¢) A
FONS] completes the NEPA process,

An ageney need aot engage in detarled environmental wnaiysis before it can determine that an EIS

is not required. See Airport Impaet Rehef, Ing, v Wykle 192 F.3d 197, 209 (12 Cir. 1999). In

challenping the Bureau’s decision not to prepare an EIS, plaimiffs’ must show “that there is {a]

substantial possibility that [the ageney's scton] could significanily affect the quaiity of the human

environment.” OQuinopez-Lopsz v, Coco Lagoon Dev, Corp., 733 F2d 1, 2 (15t Cir 1984).
When considenng 2 clmim that an EA 1= flawed, 2 court must ordmnarily “defer to ‘the informed
diseretion of the responsible lederat agencly].” Oreegon Nawral Res. Council, 490 1.8, at 377 (quoting

Kleppe v, Sterra Club 427 15, 390, 412(1976)). Deference i duc the agency, with 4 presumption that

the agency's decisions are valid, See, g.g., Not'l Crushed Stone Ass'n, 449 U.S. at 83,

2. The Bureau Adhered to NEPA. In the mstant case, the Tribe supplied an EA in connection
with its trust application as is proper under 40 CT R, § 1506.5(b). AR Vol. I, Tab L. The Bureau
independently evaluated the EA. AR Vol. L, Tab §; Vol {1, Tab C (Ex.10). The agency’s initial review
revedied that the EA was not complete. The Bureau thus required the Tribe to supplement the EA with
mformation concermng archeologieal sites and measures 1o proteet them, and information froon the
United States Fish and Wildlife Service (“USFWS") concerming the presense, sf any, of endangered
spoeies of their erincal habitat, AR Vol T, Tab 8. USFWS provided the reguisite species and habitat
informanon. AR Vaol. I, Tab L), The Tribe also supphied the Burcaw with the additional archeological
information. AR Vol I, Tab V.

The Bureau's NEPA analysis was ulso informed by prior environmental review by the [HS,

¥4 CV R & 1S06.50h) makes clear thal agencies may permit an applicant o prepare an BEA. In such cases, the
agency “shall make 115 own cvaluation of the environmental ssues and take responsibility for the scope and content
of the EA.” 40 CF.R. § 1506.5(h). The agency does not nead 1o redo seceptable work, but must varify the work
which hag been submitted. 40 CF R, § 1506 5(u)
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Dxeparirment of Heaith and Human Services, of the water supply and sewage disposal aspects of the
Tnibe’s housing project, THS !"c’;ltmd, wter abin, that the housing project as proposed and designed, woudd
not affect wetlands or water resources, nor directly affect 2 cosstal zong 1n 2 manner inconsistent with the
RICRMP. AR Vol L Tab Y. IHS further documented the suitability of the property for use of individual
sewage digposal systerns (ISDS), and the fact that THS and HUEY had wsued final sue approvals for ISDS
systermny on the Tribe's housing project. in addizon, THS noted thar the design for the project’s sewage
collection and treatment foliowed EPA guidehnes, and that the project’s water supply system would be
designed according to EPA eriteria. g,

Based on the BA coupled with the supplemenzal information requested by the Bureau, the Bureau
wsued 3 FONSLY AR Vol 11, Tab B. In addition to concluding that “the proposed action will have no
sigmificant adverse impact on the quality of the human environment - .. [n]o sigmficant adverse affect on
public health and safety . .. no significant confroversial environmental cffects . . no significam
archeological/historical sites [adverse impacts] . . . no threatened or endangered plant or anmmal species,
or eritieal habitat [adverse impacts].” the FONSI made a positive finding that “/ifmplemeniation of the

. proposed action will comtribuze to improved tribal health and public safen.” 1d. (emphass added)” The
FONSI compivted the Bureau’s obhigations under NEPA and. contrary to plaintiffs” assertion, there was

no need for the Bureau (o undertake an BIS,

¥ Plaintffs assert thar the Bureau’s decision failed 10 consider she cumuslative umpacts associated with or likely to
be associated with the parcel, Complainl § 71, The repulitions define cumulative lmpact as resulting from the
“ineremental impact .. added to other past, present and reasonably foreseesble future actions .. " 40 CF.R.
FAOR.T, i its review, the Bureau congidered the past uses of the parcel, the "peneratly rural character™ and the low
houstng densities of the area, AR Vol 11 Tab © (Ex. 9), and constdered the proposed hoasing project -- smyle

that would impact the parcel, Nothing in the secord indicntes any development of the parce! beyond the proposed
nousing unitg, The Bureau is not required o consider acuons that see not reasonably foresesable. See Pub. Uils,
Comm’n of Cul v FERC, 900 F.24 269, 283 (D.C Cie. 1990) {Court Tound that since additional pipelines were not
reasonably {oreseeable, there was ne need for the apency o sonsider the cumuslstive impacts of more than one
pipcling),

i,

7 ” . . . N ‘ . .

4 Receativ. the Town bolstered this finding when it approved the Tribe's zoning permit for the housing
devetopment. The Clerk of the Zoning Board stated that the Fribe's housmg development 1 s good thing for both
cornraunities in the Town of Charlestown.” See Bxhibit | to Suawement ol Undisputed Facts,

13
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While plamzifts mughs destre a different substanuve outcome, the ease law 18 clear that NFPA
does not impose substaniive reﬁl:}rcnlent's on agency decisionmaking, NEPA does not. for example,
reqguire that federal activity minimize adverse environmental impact. Instead, it imposes a procedural
reguirernent that agencies consider the environmental impact of proposed achions before aking them.

Robenison v, Methow Valley Citizens Council, 490 U.S. 332350 (1989), The admmistrative record of

the Area Director’s decision {o approve the Tribe’s trust appheation demonstraies that the ageney’s
decisionmzking was amply informed with respect to envirenmental issues and shoukd be upheld,

. NAHASDA Has No Relevance fo the Seceretary’s Land Acguisition Aunthority

In their ninth count plamtiffs allege that the Secretary cannot decide 1o take land into tust for
housing purposes in the absence of a local cooperation agreement under NAHASDA, Complaint Y 76,
Plainu{{s have failed to state a claim 25 NARASDA has no bearing on the Secretary of Interior’s
authority Lo approve a tribal trust application. Instead, that Act confers authonity on the Secretary of
HUD to *make grants under this section on behall of Indian tribes to carry out affordable housing
activities.” 25 US.C. § 4111(x). While the existence of a Jocal cooperation agreement under § 4111{¢)
of NAHASDA may be 2 prerequisite to the Secretary of HUD providing additions] grant monies 1o the
Tribe for the campietion of its housing project. 1t has no relevance 1o the Secretary of Intertor’s
decisionmaking suthority under section 5 of the IRA. Thus, plamti{fs’ minth count must be rejected,

K. The Burean'’s Pocision Was Properly Based on the Tribe’s Planned Use of the
Subicct Parcel for Housing Purposes

In therr tenth ¢laim, plaingi{fs argue that the Secretary erved i not analyzing the potential use of
the parcel for gemimg under the IGRA, Complaint §4 B0-82. Planufls” asservons regarding gaming ure
purely hypothetical, and their argument that the Secretary needs to take such bageless claims mio
cansideration 1s contrary to the regulatory regime,

Here, the BLA properly relied on the information in the Tribe’s appheation to determine “the

purposes for which the land will be used” 25 CF.R. § 151.10(c), whichoin twm, informed its
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consideration of the other factors, The 'Trnbe’s apphication mdicsted in all respuets that the purpose for
the land is to provide sorcly m:c:‘dcd fow-mmeome and elderly housing for wibal members. AR Vol, H. Tab
¢ The adminisrranve record reveals that, in accordance with the regulavons, federal defendants
expressly considered this purpose, and not other hypothetical purposes, in their evaluation of the Tribe's
application. AR Vol. I, Tab K, Contrary to plaintif{s’ assertion, the Secretary was not required 10
updertake zn IGRA-related gaming analysis in the context of this non-gaming tust acquisition
determnution.

The IBIA previously considered and rejected plamtiffs’ argument that the federal defendants
abused their discretion in fatling to consider the hypothetical use of the parcel for garmng: “The Board
has held that mere speculation by a third party that a tribe might, at some [uture bme, atlernpl Lo B8 trust
land for gaming purposes does not require BIA to consider gaming &5 a use of the property in deciding
whether to acquire the property n trust.” 35 IBIA at {03, The Board further noted that plamtiffs:

have not cited anything in this case which suggests that the Tribe intends to use this

parcel for a purpose other than housing. Their speculations do not carry their burden of

proving that the Area Director did not properly exercise his discretion by considering

only the proposed use of this parcel which the Tribe articulated.

Id, Asthe IBIA found, the admunistrative record of this case is devoid of anything thar would suggest
gaming as an intended purpose of the parcel at issue. Henee, the Board’s disposition of the claim was

correct and should be followed by this Court.

11 THE INDIAN REORGANIZATION ACT AVPLIES TO THE TRIBE
A, Section 5 of the IRA Is Not Limited to “Historic™ Tribes

Coount two of plaintiffs’ complaint asserts that the Secretary lacked authority under section 5of
the IRA to approve the Tribe’s trust application because the provisions of the IRA apply only to iribes
that were federally recognized m 1934, the date of the Act's passage, Complamt % 44, Flaintifts’
interprewation is wrong and should be rejected by this Court. Vo begin with, the text of the IRA does not

iy what plaintiffs suggest it does. Section § of the JRA on its face makes no distimeiion between pre-

15
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1934 and post-1934 tnbes. For any such limil w0 apply to the federal government. Congress must be

cxpress. Sec, e.p., Arkansas v, Fasm Credit Servs, of Cemt, Ark, 520 LS. 821, B27 (1997); Fed, Power

Cornm'n v, Tuscarora Indian Nation, 362 1.8, 99,120 (1960)2

Plaintiffs’ claim is also contrary 1o the 1983 Indan Land Consohdation Act, 25 U.5.C § 2201

2219, which makes clear that the provisions of scction 5 of the IRA "apply to all tribes notwithstanding

the provisions of section 478 of {25 US.C.L™ 25 U.5.C. § 2202. Moreover, mn 1994, Congross

specifically amended the IRA to prohibut federal agencies {rom making distunctions among federally
recognized tribes that huve the effect of enhancing or diminishing their refative privileges and
immunitics. 25 U.S.C. § 476(9), (g). Section 476(f) provides:

Departments ot agencies of the United States shali not promulgate any regulation or
make any decision or determinqiion pursuant to the Act of June 18 1934 (25 US40l
et seq., 48 Stat, 984) as amended, or any other Act of Congress, with respect to a
federally recognized Indian ribe thal classifies, enhances, of diminishes the privileges
and immunities avatlable 1o the Indian wribe relative to other federally recognized tribes
by virtue of their status as Indian (ribes. {emphasis added).

Section 476(g) provides:

Any tegulation or adminstrative decision or determination of a deparoment or agency of
. the United States that is in existence or effect on May 31, 1994, and that classifies,
enhances, or diminishes the privileges and immunities available to i federzily recognized
Indian tribe relative to the privileges and immunities available to other federally
recognized tribes by virtue of their status as Indian mibes shall have no foree or effeet.

In enacting these amendmenty, Congress’ purpose was "o clarify that section [0 of the Indian

¥ One basis for plaintiffs’ argument appears o be the mistaken behief that “{ijhe India: Reorganizalion Act of 1934
{(“IRA"™) specifically defined and Himited it application to ‘Indians’ who were membery ‘of any recognized indian
tribe . . . under Federzl jurisdiction’ on June ! 1934." Complaint§ 44, Section 47% defines the termy “Indian” and
Cypibe™ in the IRA to include those individuals that satisfy any one of thres criteria: Indians are defined 10 include
“1i] @il persuns of Indian descent who are members of any recognized indian tribe now under Federal jurisdiction,
and [ii] all persons who are descendants of such members who were, on June 1, 1934, residing within the present
soundaries of any Indian ressrvation, and {iii] shell further inchidy all ather pessans of ¢nc-half or more Indian
blood.” (emphasis added). Plaintitfs, in contrust, appear 1o believe fat the three criteria that independentiy qualify
an individuat as an “Indian” pursuant to the IRA are melusive requirements rather than cumalative, The
penuitimate sentence of section 479 undermines pluintlls” sug pestion, That sentence defines the torm “tribe™ 10

include “any Indisn tribe, organized band, pusbio, or the Indians residing on one reservaron” 25 US.C§ 479,
(emphasts added). Sew also 25 U.S.C. § 479(2) (detimmy “indisn tribe™ 10 mean any “tribe, band, nation, pueble,
vitlage or community that the Secretary of the Imerior acknowledyes 1o exist s an indian ribe”)

Y Section 478 wias contained in the IRA as origmally enacted and sddresses the AcUs application to tribes that voted
agminst accepting the At
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Reorganizaton Act [which permits wibes to orgamze under the IRA] was not intended 0 authonze the
Secremry of the Departrment of the Interior to create categories of federally recognized Indian tribes.”
140 Cong. Rec. 86144-03, 561406 (daily ed. May 19, 1994) {(Staiement of Sen, MeCain). (IRA section 16
15 codified ay 25 U.S.C. § 476) .1

The tederal acknowledgment regulations pursuant to which the Tribe attained federal recognition
eoho these enactments, The regulation provides:

Upon final deiermmation that the petittoner exists as an Indian tnbe, 1t shail be

considered cligible for the services and benefis from the Federal government that are

available to other federally recognized tribes. The newly acknowledped tribe shall be

considered a historic tribe and shatl be entitled 1o the privileges ond imomunities

available to other federally recognized historic tribes by virtue of their government-to-

grovermment relationship with the United Stares. 1t shall also have the responsibilities and

obligations of such tnbes. Newly acknowledged Indian tnibes shall likewise be subject to

the same authority of Congress and the United States s are other federally

acknowledged mibes,

25 CFR.§ 83.12(2) (emphasis added),

Ay the forepoing statutory and regulastory provistons make clear, the Secretary had no authonty
to, and 1 fact was preciuded from, determining that the Narragansett Indian Tribe was ineligible for the
benefits of section 5 of the IRA on the basis.of the Tribe’s post-IRA federal recognition. Such
determination would necessarily “classify” the Tribe and dimimsh its privileges in relation 0 other
federally recognized ibes m a manner that Congress has clearly prohtbited. Thus, plaintifts® claim must

be rejected as contrary to law,

B. The Settiemient Act Does Not Repeal Application of the IRA to fhe Tribe

In thewr third count, the plamtiffs concoct an imerprewtion of the Settlement Act that renders
another federal statute, the IRA, entirely meflecuve. Imponantly, plainttfs cite neither language of the

Settfement Aet nor portions of ity fepislative lastory that oven hints at such s far-reaching and unique

& Similarly, Title 11 of the Federally Recogmzed Indian Tribe List Act of 1994, (“The Thingir and Haids Status
ClariDeatton Aet™, 25 ULS.C§ 1211-1215, also exprosses Congress” snent that "the Seerctary may not
adrministratively diminish the privileges and immunites of federally recopnized Indian tribes without the consent of
Congress,” 28 US.C, 312124). The House Report agcaompanving the List Act explains thar federal recognition
“egtablishes tribal status for all federal purposes.” H.E. Rep. No. 1022781, a1 3 (1994).

17

L30/B8L0 B J3T346 SHOLTIJINOS #Hd 8L2LE2805 H¥4 LZILL FUOOZ/0B/ED



0203 [cgss ON XA/XL] 0€:¥T HOL $O0Z/0€/€0

repeal by imphication. Indeed. the holdings of other couns and settled principles of statutary
mterpreiation preclude p!aimif‘“t;s’ interpretation of the Settlement Act. As shown below, the Settiernent
Actin no way affects or alters the estabbished federal scheme for sccepting land into trast pursuant (o the
IRA.

Briefly, the Settlement Act and the IRA are entirely unrelated stawutes. The clearly swated purpose
of the Settiement Act was to extinguish the clouds on title arising out of the Tnbe’s aborignal fand
claims, while offering the Tribe compensation and other remedies 1 exchange. See 25 US.C § 1701
H.R. Rep. 95-1453, at 5, 95th Cong. 2d Sess. (1978) {(staung purpose of Seftiement Act a5 ymplementimyg
settiement agreement regarding Tribe's aboripinal land claim). To achieve that end, the statute
effectively ratified a scitfoment reached between the 'Imibe and the State parties known as the Joint
Memorandum of Understanding (“IMOU" or “Settdement Agreement”). Af po point does the Settlement
Act or Scttiement Agreement address ssues pertaining to the United States accepting any lands into trust
on behalf of the Fribe, Itis the IRA, 25 U.S.C. §.465, and the regulations at 25 CF R, Part 151, that
govern applications by federaliy-recognized tribes 1o have lands accepted mto rust smtus,

There % no express provision i the Settlement Act that bars application of the IRA to this Tribe,
In contrast, in the Maine Settlement Act, 25 U.5.C. § 1724(¢), Congress expressty preciuded application
of section § of the IRA, If Congress had intended 1o repea) the IRA in the Rhode Island Settlement Act. 1t
would have done so expressly. In fact, the Scttlement Act does not even reference section 5 of the IRA.
There is atso no ambiguity in the Settlement Act that could be read Lo limt the application of the land-
mto-trust provisions of the JRA. Even if there were, a cardinal rule applied by the Supreme Court is that,

“repeals by implication are not favored.” Morton v. Maneary, 417 1.5, 535, 549 (1974) (quoting Posadas

present arpument, that a Jatter statute was miended to repest a “longstandmg, impottant eampotient of the
Government's Indian program.” 1d. a1 550, In rejecting the plainiiffs’ argement, the Court held “[i}n the

absence of some affirmative showmyg of an intention to repeal, the only permissible justification for a

I8

180/0z20@ 33I340 SHOLISINOS fiHd S9LZLEZEGE  ¥¥d BZILL BO0Z/GE/ED



120 [€€86 ON XH/YL] 0€:vT HOL ¥00Z/08/80

repeal by tmplicanion s when the carher and later statutes are wreconcilable.” id. (citing Gegreta v

R.E Ca,, 324 1.5, 439, 456-37 (19451, Here, there 15 no conflict between the Scttlement Act. which
merely sertles the Tnbe’s abonginal fand clamm, and the TRA, which is a piliar of the Unned Staes” Indan
program~¥ “The Courts are not at liberty to pick and choose amony congressional enactments, and when
two statutes are capable of co-existence, it is the duty of the courts, absent a clearly expressed

congressional intention 1o the contrary, 1o regard each as effectve.” Id, a1 553, See aiso United States v,

Borden Co., 308 U5, 188, 198 (1939).

The Sceond Circuit recenily rejected a virtually deptical argument by the State of Conneeucut
and three Connecticut towns, and found that the Connecticat Indian Land Claims Settlement Act (the
“Connecticut Settlement Act™), 25 ULS.CL§ 1751 (2001), was capable of co-existence with the IRAC In

Connecuiout ex rel, Blumenthal v, United Sttes Dep’t of Intenor, 228 ¥ 3d 82 (2d Cir. 2000), the

plaintiffs similarly arpued that 2 settiement zet regarding the Mashuntucket Pequot Indian Nation was
intended 1o bar the appheaton of the IRA on lands outside the Tribe's serdement fands. The Courry,
however, found that becsuse the Connecticut Settlement Act addressed only lands purchased with the
specified funds, and was “silent with regard 1o lands ., | not purchased with settiement funds,” the
Connecneat Sertiemnent Act could not override the IRA. [d. at 88, “Nothing in [the Connecticut Act}
supplants the Secretary’s power under the IRA to take mto trust lands acquired sithourt the use of
settlement funds.” 1d

The present case 18 analogous 1o Connecticyt. Because the Rhode 1siand Sctiement Act simibarly

i silent regarding the status of lands purchased by the Tribe outside s settlement area, nothing in the

S fudeed, neither the Settlement Act nor the Seftiement Agreement address issues pertmnmg (o the United States
taking land o trust on belalf of the Tribe, When the Tribe ultimately applicd to have its Setlement Lands
accepted into wust, 1 did not invoke the Seulement Act lostad, it properly invoked the IRA. When the Interior
Department decided 1o take the fand into mrust pursuant to the IRA in 1987, phonulf Town of Charlestown
chalienped the decision, raising the very argument advanced here. The Interior Board of indian Appeals rejected
the Town's argument, concluding “{1The Bourd {inds nothing in the Settlement Act that prechudes st acquisiion of
the zsetilernent lands or imposes any requirements for their acquisition beyond those contained in 25 CF.R. Part
151" Yown of Charlestown, Rhode fshand v, B Area Dy, BIAL TR IBIA 67, 71 {1989). Plaint{fx reprise the
jdentical arpument in yer another attermnpt to read Hmitations inte the Sartiement Act that elearly do not exast.

1
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Scttlement Act supplants the Secretary’s power under the TRA to accept land mio rust-# As in
Conpeetieur, the fact that the Sﬂrluh:mcm Act was intended 10 resolve the Namagansett Tribe s abongnal
land claims did not bar tﬁc Tribe from forever secking to mve lands taken into trust pursuant 10 the IRA.
Indeed, in considering this very issue on two separate occasions, the IB1IA convineingly has held
that nothing in the Rhode Island Settlement Act precludes the operation of the IRA. In Charlestown 1, the
IBIA rejected the plaintiff Town's argument that the IRA barred the Secretary from accepting the orgnal

Settlement Lands into trust after the Tribe became federally recogmzed. Town of Charlestown, Rbode

Island v. E. Ares Dir., BIA, 18 IBLA 67, 71 (1989). The IBIA reached a similar conclusion the second

time it considered this issue when the present plaintifts arpued that the IRA barred trust acquisitions
outside the sertlernent lands. The Board found “no support” in the fanguspe in the Settlement Act for
plaintiffs’ “reading of it as preciuding the trust acquisition of other lands tor the Tribe i the event the
Tribe were to be Federally acknowladged,” 38 IBI1A at 100

Furthermore, the language in the Setthemnent Agreement tself contradicts plaintls’
interprewsuon. As the IB1A observed, the Scitlement Agreement - 10 which the plamtiffs here were
purties -- anticipated that the then-unrecognized Narragansett might receive federal recognition and the
federal services attendant 10 recopnition. k. at 101, One provision of the Settlement Agreement
provides:

[T Ihe plaintiff in the Lawsuits will not receive Federal recognition for purposes of eligiblity for

Department of the Interior services as a result of Congressional implementation of the provisions

of this [sertiemnent agreement], but will have the same right to petition for such recogmition and
services as other groups.

L% pyen the legisiative history of thie Connecticut Scrtlernent At is comparabie 1o the Rhode Istand Scitlement Act.
As the Second Cireust noted, the Connesticut Sertlement Act was nol a “comprehensive stante intendded 1o settle
once-and-for-all the extent of the Mashuntucket Pequot’s sovereignry. Rather, it ernerped from the speaific kind
dispute arising out of the 1976 Jawsuiss filed by the Tribe.” 228 F.3d ar 90, As discussed guprs, the Rhode Isiand
Sertlement Act shares a similar legislative history. Although both were intended 10 serve as once-and-for-alt
setlements of abonginal fand claims, pexther spught o limit the seope of e respecuve mibes’ sovermpnty forever.
Asin L cut, 1Bo provision in the Rhode Island statute or s lemslative history supperts plainnffs’ claim tha
the statte was intended 10 do more and render the IRA ineffecuve vis-a-vis this Trabe, In fact, the Rhode sland
Sestlement Act fikely served as a model for the Conpeetivut Setllement Act. See ML Rep, Noo 95-1453, at 1951,
(19783, reprinted in 1978 U.S.C.CAN. 1948, (*Fhe committee s convinced that ths legislation will serve as a
Jandmark for the resolution of other land claimns by eastern tribes under the Trade and Intercourse Act.”),

-2
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Settlement Agreement § 15, AR Vol 1L, Tab R (Ex. [, p.3). Clearly, one of the services available to
recognized tribes 15 the abi!:ry to petiton the Secretary o take land into trust. As the IBIA observed
“Section 15 ot the settlement agreement would tave been a logical place for the parties 1o set out any
resirictions which they mtended to place on the Secretary ™s authonty o acquire addinonal land in trust for
the Tribe. The fact that no such restrictions appear here--or elsewhere in the settlement agreement--
suggests that none were intended.™ 353 1BIA ot 101, Similardy. if Congress had intended such 2
Iimitation, i could have precluded applicatuon of section 5 of the 1RA, as Congress did in the Maine
Settiement Act< Nor does the legslative history of the Seftlement Act hint that Congress wanted 1o
repeal by tmplication Seetton 5 of the IRAX See FLR. Rep. 95-1453 (1978). Plamuffs’ claim must be
rejected as completely unsupported and contrary to law,

118 THE INDIAN REORGANIZATION ACT IS CONSTITUTIONAL

A Section 5 of the IRA Is a Constitutiona!l Conferral of Coppressionat Authority

In their fifth count, plaintiffs allege that the Secretary’s decision to accept the subjest parce! into
trust pursuant (o this section “is void and of no legal effect,” beeause section § of the IRA “delegates
unrestricted and Hmitless power to the Secretary to acquire land for Indtans,” Complaint 44 56, 57.
Plamntffs’ nondelegation challenge fails as there clearly s an “imelligible prneaiple” underpmning

Congress’ enactment of section 5 of the IRA - the restoration of land to Indian ownership to promote the

i M The sbaetice of an analopous provision
in {hr: {C.ozmccl:uu{] .‘:s(.uit:men* Act at issee in thl‘ chse c.onimm LhM tlw &mmuumt Act was not meant 1o eliminate
the Secretary’s power under the IRA 1o wke land purchased without settlement funds mto trust for the benefit of the
Tribe™ L 228 F.3d a1 80, Furthermore, in the Rhode fsland Setlement Agreement, the parties agreed
that “{t”}haa egislation shall not purport to alfeet or eliminiate the claim of any individua! Indian which iy puesied
under any law generally applicable to non-Indians as well as Induins in Rhode Island.” Settlement Agreement 4 6
AR Vol H1, Tab R (Ex. i p.2)

4 Although the Scttlement Act clearly docs not contain zay ambiguines thit would suggest the {RA docs not
apply, if the Coust found any ambiguity in the Act on tns ssue, the Court shonid give deference 1o the agency's
interpretation that the IRA applies to the present lands. ez Chevron v, Natural Res Dref Couneil Inc. 467 U
837, 843 (1984, Japan Whaling Ase'n v. Am. Cetacenn Soc'y, 475 LS. 221, 233 (1980, Furthermoge, as the
Supreme Court has noted, "statutes are 1o be construed hberatly m favor of the Indins, with ambizuous provisians
interpreted o theds bensn" Montana v, Blackfeer Toibe of Induns, 471 US 759, 766 (1983), See alsy
Connecneut, 228 F.3d at 92-93 (appiying the Indian canon of construction to the Connecticwt Settlement Act).

]
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ceonomic and political sel-determmnation of Indiap tribes. Sce Mistrerta v, United States, 488 UL, 361,

172 (19%9) (test of validity of a;.n act is whether Congress has laid down an intelligible principie for
aprency authorized 1o exercise entrusied authority): Morton v, Maneari, 417 1.8, 535, 542 {1974)
(discussing purposes of the IRA). In the sixty cight years since the TRA was enacted, no challenge to the
IRA on the ground that section 3 18 an unconsttutional delepation of legislative power has been upheld.
Plamtiffs’ claim, therefore, must be rejected as contrary to the weight of the case law, particulariy when
read against the applicable standard which requires that Congressional conferrals of decisionmaking
authonity delineate z general pohey, the agency to apply 1t and the boundaries of the authority,

1. The Nondelegstion Docirine. Article L, Section 1 of the United Stawes Constitution, from
which the nondelegation doctrine derives, provides that, “la]l] legisiative powers herein granted shall be
vested in a Congress of the United States, which shall consist of a Senate and House of Representatives.”
“In a delegation challenge, the constitutional question 15 whether the statute sceks o delegate legislative

power 1o {an) agency.” Whitman v. Am. {rucking Ass i, 531 LS. 457, 472 (20061). Wihale Congress

may not delegate its legisiative powers, id. (citing Loving v. nited States, 517 U.8. 748, 771 {19963, 1t

may confer decisionmaking authority so long as it “clearty delineates the general policy, the public
agrency which 18 to apply it, and the boundaries of this delegated authority.” Misgretia, 488 U.S, at 372-

373 (quoting Any Power & Laght Co v, SEC, 326 ULS, 90, 105 {1946)), A court can find 4 statule

uncanstitutional under the nondelegation doctrine only if there 15 an absence of puiding standards such
that “it would be impessible in a proper proceeding to ascertain whether the will of Congress has been

obeyed.” Mistretta, 488 U.S. at 379 {quoting Yakus v, United Statgs, 321 ULS, 414, 425-26 (1944)).

Omnly twice in its history, and not smee 1 935, has the Supreme Court invalidated a statute on the
pround of excessive delegation of legisiative authonity: *[Olne [statute] provided Inerally no guidance for
the excreise of diseretion. znd the other .. conferred authorty to regulate the entire cconomy o5 the

basis of no more precise 1 standard than stimulating the economy by assuring fair competition.”™ _Am.

Trucking, $31 U8, at 474 (quoting Panama Ref. Co. v, Rvan, 293 U8, 388 (1935); A L.A. Schechter

¥
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Poultry Corp. v. United States, 295 U.S. 495 (1935)). Since 1933, the Court has narrowly comgitued the

nondelegation doctrine and has .c{msiswntly upheld congressional ensctiments contamimg broad conferrals
of decisionmaking authority,

2. The Indian Reorganization Act. The IRA was enaeted in 1934 to provide s framework for
tribes to reorganize by adopting governing constitutions and to epable the Secrctary o restore oF replace
the lands, and the related economic opportunities, that were lost 1o tribes through the allotment pohey.

County of Yakima v. Confederated Tribes & Bands of Yakima Indian Nation, 502 U5, 251, 255 {19921,

The IRA was intended 1o address “the imperative need of comprehensive legislation o remeey the
existing conditions among the Amenican Indians generally.” H.R, Rep. No. 1804, 73d Cong., 2d Sess. 6
(1934). Those conditions mmciuded the loss of over 90 million acres of Indian land, which decimated

ribes and undermined the health and well being of their members. See Brendale v, Confederated Tribes

& Bands of Yakima Indian Nation, 492 1.5, 408, 436. n. 1 (1989}, The Supremes Court has, on several
occasions, discussed the purposes behind the YRA and found them to include “rehabilitatjion of] the
tndian’s ceonomic life and to give him a chance to develop the initiative destroyed by a century of

oppression and paternalism,” Mesculero Apache Tribe v, Jones, 411 U.S. 145,152 (1973) and

~establish{ment of the] machimery whereby indian tribes would be able to assume a greater degree of

self-government, both politically and ceonomicaily.” Morton v, Maneqri, 417 U 5. a1 542.

In recogmition that restoraton and protection of the tribal land base was central to wibal cconemic
and political seif-determimation, Congress enacted scetion 5 of the IRA which incorporates these
principles. Section 5 of the Act provides:

The Seeretary of the Interior is hereby authonzed, m hus diseretion, Lo
acquire, through purchase. retinquishment, gift, exchange, or assignment,
any inlerest in iands, water rights, or surface rights 1o lands, within or
without existing reservations, including trust or otherwise restricted
aliotments whether the allotiee 15 Hiving or deceased, for the purpose of
providing land for Indizns.

For the zequisition of such lands, 1nterests in lands, water nghts, and
surface rights, and for expenses incident to such acquisition. there 1s

o]
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bereby antherized to be appropriated, out of any funds in the Treasury

nol otherwise appropriated. a sum not 1o exceed

$ 2,000,000 in any onc fiscal year: Provided, That no part of such funds shall be
used to sequire addinonal land outside the exterior boundanes of Navajo indran
Reservation for the Navajo Indians in Arizona, and New Mexico, in the event
that the proposed Nuvajo boundary £xtension measurcs now pending m Congress
and embodied in the bills (8. 2499 and H. R. 8927} to define the exterios
voundaries of the Navajo Indian Reservation in Arizonz and for other pumposes.
and the bills (8. 2531 and H. R, 8982) to define the exterior boundaries of the
Navajo Indian Reservation in New Mexico, and for other parposes, or simifar
legisiation, becomes law.

The unexpended balances of any appropriations made pursuant to this
section shall remam available until expended.

Title to any lands or tights acquired pursuant W this Act or the Act of

July 28, 1955 (69 Stat. 392}, as amended (25 U.5.C. 608 et seq.) shall be

taken in the name of the United States in trust for the Indian mibe or

individua! Indian for which the land is acquived, and such lands or nghts

shall be exempt from State and focal txaton.
25 U.S.C. § 465. In furtherance of the policy and boundaries of decisionmaking supplied by Congress,
the Interior Deparunent’s detailed implementing regulations require consideration of several diserete
factors, including the petitioning tribe’s need for land and the irnpacts to States and their pohitical
subdivisions. 25 C.F.R. Part 151,

1. Section 5 of the IRA Survives Plaintiffs’ Nondelegation Challenge. Piamntifts’

nondelegation challenge fails because applying the three factors set out in Mistretta to section 5 of the

IRA, Congress plainly delineated the Departrnent of the interior as the “public agency which 15 fo apply”
the statute, 8 “general policy” of promoting Indian seli-determination and cconomic self-sufficiency, and
the “boundarics™ for implemenung this policy -- acquisttion of land for Indang a8 necessary o effeciuate
the self-determination pelicies of the Act. Sce Migirena, 488 VLS, at 373,

The purpose of section 3, and the boundaries of the Secretary’s authority to effectuate i, must be

evaluated in light of the general purposes and historical context of the 1IRA, Am, Power & Light Co 379

#1 104, and the Supreme Court’s observation that its nondelegation jurisprudence “has been driven by a

practical understanding thit in our mereasingly complex society . . . Congress simply cannet do 118 job
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absent an ability to delegate power under broad general directives.” Mustretta, 488 118, a1 372, Congress
enacted the IRA 1o promote Im‘;mn sell-government and economic development and Lo preserve Indian
communities by, mter aliz, authonizing the Secretary 10 acquire lands by “purchase, refmauishment, gft,
exchanpe, or assignment” sufficient 10 accomplish these purposes. 25 U.8.C. § 465. The policy catalyst
behind the IRA was the recognition that the Interior Department could not foster Indian self-
determination or economic deveiopment without the restoration and mcresse of the tribal land buse.
Trust status was necessary to protect acquired tund from further abenztion. See 78 Cong. Rec. 11727
{Starement of Representative Howard).

‘I'ne [RA properly grants to the Secretary the discretion necessary to S€rve 1is purposes in relation

10 the needs of particular Indians und Indian tribes. See Lichler v, United Sutes, 334 U5, 742, 785

(1948}, Section § provides an “inteiiigible principie” to the Secretary: restoration of land to Indian
ownership to enable Indians to becomne economeally and politically sel f-sufficient. Although the Act
authorizes the Secrelary 1o exercise her diseretion, the Supreme Court has consistently upheld

congrressional conferrals of dectsionmaking authority that require the exercise of diserenon. Misgpetta,

RARS AR N

488 1J.S. 2t 378, As the Couwrt explained m Yakus:

It is no objection that the determination of facts and the inferences 1o be drawn from
them in light of the statatory standards and declaration of policy call for the exercise of
judgment, and for the formulation of subsidiary administrative policy within the
preseribed statstory framework ., Onlyif we could savy that there is an absence of
standards for the puidance of the Administrator's action, so that it would be impossible 1o
a proper proceeding to ascertain whether the will of Congress has been obeyed, would
we be justified in overriding {Congress'] choice of means for effecting s declared
PUIpPOSt . . .,

221 U.8. at 425-26 (citations omitted),

Following Yakus' puidance. the 1RA does provide siandards for the guidance of the

Administrator's action such that a court could “ascertain whether the will of Congress has been obeyed.”
Id. The Sccretary is charzed under sechion 5 with remedviny the loss of Indian land through acquisition,

in trust, of fand for Indians to promote Indian self-determination, Thus, a reviewing court may eXAmInge
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the acquisition to determine whether the Secretary properly exereised her drseretion in acquinng any
particular pareel, Also, the inl-; provides specific boundaries for the Secretary by desenbing pohicies and
purposes for which land may be taken into trust and by providing that no lands are 1o be acquired in New
Mexico or Arizona for the Navajo Indians, n sum, section 5 of the IRA “{its comiorably within the
scope of discretion parmutted by [precedent.” Am. Trucking, 531 U.S. at 4764

4, Nondelegation Chalienges to the IRA. Every court to have considered Section 5 has upheld
it against nondelegation challenges, with the exception of the Eighth Circuit’s short-hived decision in

South Dakota v, Dep’t of Interior, 69 F.3¢ 878 (1995) [hereinafter

rejected the Eighth Circuit’s analysis i South Dakota and found Section 5 1o provide sufficient standards

for the Secretary’s exercise of discretion. Jd. at 11236-37. Seea lse City of Sault Ste, Mante v. Andrus,

458 F. Supp. 465, 473 (D. D.C. 1978) (holding that scetion 4 of the IR A 8 not an unconstitutional

delegation of authority); Cipy. of Lincoln City v. United States Dep’t of Interior, No. 99-330-A8, 2001

. U.S. Dist, LEXIS 9865, at *23 (D. Or. April 17, 2001} (rejecting argument that the [RA
unconstitutionally delegates standardiess authority to the Seerctary and graating the United Sates

summary judgment on that claimy; Shivwits Band of Pajute Indians v, Utah, No, 2:95C-1025C, 2002 HE

Dist. LEXIS 1956 2t *& (I, Utah, Feb, 6, 2002) (affirming prior order holding Section 4 of the IRA
constitutional). In addition, when courts have addressed other statutes directing the Secretary to aceepl
land into trust for Indian tribes, they have uniformly found these statutes to be acceptable conferrals of

authority. See Churthill County v, Linited States. No. OV-N-Q0-0075-BECR-RAM, 2001 Us, Dt

L See alvo Am. Power & Light, 325 U5, al 108 {upholding delegation of suthority to Securibies and Exchanpe
Commission to prevent unfair or inequitable diswibution of voting pawer among, security holders); Yakus, 321 ELS.
at 426 (upholding delegation to Price Administralor to fix commodaty prices that would be fair and equitabie and
would effectuats purposss of act)y; Fed, Power Comm'n v, Hope Namral (as Co,, 320 LS, 591, 600 (1944
(upholding delegation to Federal Power Commission Lo determine just and reasonable rates); Navt Broad, Co. v,
Linited Swates, 319 LS. 190, 225-26 (1943 {upholding delegation to Federal Communications Comiission to
regulate broadeust licensing as “public interest, conveniznce, or netessity” regure).

24
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LEXIS 18489, at *6 (D). Nev, March 21, 2001) (starute mandaring Secretary accept certain lands mto trust
was not “impermissible dciegm:mn of legisiative power.").

State challenges o Seeretarial decisions to acquire land into trust for tribes typieally cite the
exception, South Dakoia, as authority for their nondelegation dectrine zssaults on the IRA. InSouth
Dakota, the Eighth Circuil held that section 5 of the IRA violated the nondelegation doctrine and that the
Secretary therefore had no authority o acguire tands in trost for the Lower Brule Sioux Tribe. 09 7.3d a1

£7%. Asnoted above, that decision was vacated hy the Supreme Court in Dep’t of Interior v, South

Dakota, and hence has no precedential value, 519 U8, at 919 (granung certiorari, vacating, and

remanding 1o the Sceretary of Imterior for reconsideration of administrative decision). Moreover, in
South Dakora, the Fighth Circuit was concemed primarily that the land acquisiuon was unreviewable

under the Quict Title Act. See 69 F.3d at 878, This woubied the Court as one factor in the consideration
of whether a statute violates the nondelegation doctrine 1s the opportunity for a court to detertmne
whether the “wilf of Congress” was followed. Id. at 881, Since the Eaghth Circuit decision, the
Department has revised its regulations. Sge 61 Fed, Reg. 18082 (Aprii 24, 1996) (codified a1 25 CFR. §
151.12(b) (2002)). The regulations remedy the concerns expressed by the Eighth Circut and now assure
that challenges to acquisition decisions may be brought before the Junds are taken mto trust. Henee, &
primary component of the Eighth Circuit's rationale no Jonger exists.

Outside the context of section 5 of the IRA | and since vacating the Eighth Ciremit’s deciston i
South Dakota, the Supreme Court has provided additional gurdance to courts faced with nondelegation

doctrine chatlenges. In Amerjean Truckmg, the Court reviewed its nondelegation case faw and fournd that

the scope of discretion in the statute directing the Administrator of the EPA to set "ambient air quality
standards , . . allowing an adequate margin of safety, [whieh] are requisite to protect the public health™
fell well within the outer limits of the Court's nondelegation preeedents. Am. Truclong. 531 ULS, a1 472
(quoting 42 U.S.C. § 740%(0)1)). The Court emphasized that it has “almost never felt qualified w

second-guess Congress regarding the permissible degree of policy judpment that can be left to those

27
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exceuting or applying the law.” 1d. at 4744735 {quoting ]

13, 480 118, ar 416). The Court’s analysis
of past cases upholding broad glr;mts of authority, included reference o Lichter, 334 U8, 742, winch
involved a statule suthorizing agencies o recoup Vexeess profits” paid under wartime Government
comtracts. Am. Truckimg, 31 U158, at 475 (quoting Lichier, 334 U.S. at 763-86). The Court in Lichter
“did nol insist that Congress specify how much profit was oo much.” Id. 4 In this connection the Court
noted that 4 “certain degree of diseretion, and thus of lawmakimyg, inheres in most execunve or yudicial
acton.” Id,. (quoting Mistrena, 488 U.S, at 417).

In Mistretia, the Court upheld Congress’ statutory conferral of broad power to the Sentencing
Commission to issue binding guidelines for sentencing all persons convicted of federal erimes. 488 ULS,
361, The Misiretta majority explicitly recognived Congress’ power to confer authority to exercise
judgment on matters of policy.” 488 U.5. at 378, Similarly, i Yakue, the Court upheid a conferral that
empowered the Administrator to promulgate regulations fixing prices of commodities baged on “his
judgment {of what} will be fair and cquitable and will effectuate the purposes’ of this Aet” when, in lus
judgment their prices “have risen . ., or threaten 1o nise "o an extent of in & manner inconsistent with the
purposes” of the Act.” 321 U.S. st 448 (quoting 50 ULS.C. & 902). In short, ¢ourts overwhelmingly have

upheld congressional conferrals of decisionmaking authority involving broad standards and extensive

responsibilitics 2 This Court should follow the weight of precedent and reject plainuifls’ nondelegation

1 e 1.0, Circuit had held thut the EPA had construed the Clean Al Act standards so toosely as to rexder them
snconstitutionas] delegations of Jegislative power. The court found that seeording o EPA’S interpretation:

it is us though Congress cormnanded EPA 1o select "hig guys.” and EPA angounced that it wonid

avajuate candidates based on height and weight, but revealed ne cut-oft pomt, The announcement,

though sensible in wlat it does say, is fatally incomplete. The reasonable person responds, ‘How

tall”? How heavy?
A Trucking Ass'ns v, BPA, 175 F3d 1027, 1033 (D.C Cir. 1999). The Supreme Court unamimously rejected the
1500, Circuit's nondelegation analysis, holding that the Clean Aswr Act's broad delepation was sufficientty itcliigible
1oy pass constitutional mgsrer.

L yeor other cases upholding brozd conferrals of decisionmaking authority, se¢ Kenty. Duligs, 357 £1.5, 116 (1958)
(upholding delegation providing “Secretary of State may grant and 18yt passports . .. untder such rules as the
President shall designate and preseribe for and on behalf of the United States . .7} Id; a1 123; Zemel v, Rusk, 381
118, 1 {1963) (uphoiding delepation of power 1o the Secrciary of State to enforce #n executive order 1o prohibit
citizens from receiving passport wo ravel to particular country); Touby v, United States, 500 U8, 160 {1591
{upholding delepation of power to the Attorney General to detine conduct as criminal},
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attack on Section 5 of the IRA.

B. There Is Mo Tenth Amendepent, Eleventh Amendment, or Enclave Clause Barrier
to the Secretary’s Acauisition of Land Inte Trust For Tribes

Plamuffs® fourth count alicges only that “{tihe decision of the Secretary . . . entrenches upon and
dimninishes the sovereignty of the State of Rhode Island.™ Complaint § 34, Plainuffs’ sixth count asserts
that “the decision of the Secretary 1o accept the Parcel in trust, without the consent of the Siate, violstes
Article L Sec. 8, ¢1.17 and the Eleventh Amendment of the United States Constitution, unless state civil
and crimmal jurisdiction 1s retamed over the Parcel ™ Complaint 4 60, These counts are too conclusory
to allaw full response af this time. If plaintiffs further develop these arpuments, federal defendants will
respond in full i their response to plaintiffs’ brief in support of summary judpment.

Plamufls, however, have @ high burden with respect o their constitutional claimns as the starting
point for assessing them must be the presumption of constitutionality accorded federal statutes, See ep,

Walters v, Nat'! Ass'n of Radiation Survivory, 468 U8, 1323, 1324 {1984) {invoking the "presumption of

constitutionality which antaches 1o every Act of Congress™); see aiso Kyle Ryvy. v, Pac, Admin, Servs,,

990 F.2d 513, 518 (9th Cir. 1993) {due process challenge entatled difficult burden since legistative Acts
*eome 1o the Court with a presumption of constirutionality' ). When Congress legislates i the special
area of Indian affairs the presumption of constitutionality 15 even gtronger. As explamed by the Supreme

Court in Morton v. Mancari, 417 ULS, at 351-352:

The plenary power of Congress o deal with the special problems of Indians 15 drawn both
expiicitly and immplicitly from the Constirution wself. Artiele [, § 8, ¢l. 3, provides Congress with
the power to "regulate Commetrce .. with the Indian Tribes,” and thus, 1o thus extent, singles
Indians out a5 a proper subject for separate legisiation.

With respect 1o plaintiffs” sixth count we note that the Eleventh Amendment component of 1t 15
haseless because the trust status of land has no apparent nexus W suits against stiates in lederal court
Further, the Eleventh Amendment has no appheation regardimg swits by states against the federal
government. Alden v. Maine, 527 LS. 706, 755 (1999). Furthermaore, to the exient that plamtitts appesr

10 be making an Enclave Clause argument through reference o Artiele I Sec. B, cL 17, we note that the
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Enclave Clause is not triggered here because accepting land inso wrust for Indian tribes dors not create an

exclusive jurisdictional enciave. See, e, United States v, MeGowan, 302 U8, 535, 539 (1938)("The

Federal Government does not asserl exclusive yunsdicnion within the {reservation.]”)y; Nevada v, Hicks,
533 11.8. 353, 409 (2001) ("State sovereignty does not end at a reservation’s border.™). Accordingly.
phaintiffs’ Enclave Clause argument -- even if resurrected in a more viable context than the Eleventh
Amendment - fails o stare a cloim.

CONCLEISTON

For the foregoing reasons, federal defendants respectfully request that this Court grant theiy

Motion for Summary Judgment on all of plaintiffs” claims.

Dated: February 13, 2007
Respectiully submined,
MARGARET E. CURRAN
United States Attorney /7
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