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PRESENTED 

The Tenth Circuit affirmed the holding of the District 
Court for the Western District of Oklahoma which dismissed 
the claims of Petitioners. Petitioners, who are members of 
the Seminole Nation of Oklahoma of African and mixed 

u..,.:)..,..,J . .ll ("Estelusti"), brought the action 
against the United States, Department of the Interior, Bureau 
of Indian Affairs and individual U.S. Government 
officials for systematically excluding them from Federal 
Funds which are common tribal property. The dismissal was 
on the grounds that the Seminole Nation ("Tribe") was an 
"indispensable" under Fed. R. Civ. P. Rule 19(b), 
without the action could not proceed "in equity and 
good conscience." district court below and on appeal 
the Estelusti argued that the absent Tribe had no lawful or 
legitimate interest to assert, and the case could proceed in its 
absence. The Tenth Circuit's af:firmance was made 
notwithstanding (i) a Treaty with the United States under 

the Tribe divested itself of any power to discriminate 
against its Black members and which makes them equal 
members of the (ii) a federal Statute in which 
Congress directed that a Judgment Fund voted for the 
Seminole Nation of Oklahoma be held in trust by the BIA 
and used "for common tribal needs"; and (iii) :findings by the 
district court that the Government had colluded with the 

members of the Tribe of their rightful 
111 ,,,..,..,,....,,,..,,...-t Fund in clear violation of 

This case presents an important question of federal 
law regarding the purpose and proper application of Rule 19 
decided by the Tenth Circuit in a fashion which conflicts 

relevant authority from this Court, as well as important 
questions of federal law not decided by this Court, but which 

be, regarding rights of the Estelusti pursuant to 
and Statute, role of Congress vis-a-vis Indian 
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The opinion of the United States Court of Appeals for 
Tenth Circuit is reported at Davis v. United States, 343 

1282 (10th 2003) ("Davis II"). Tenth 
~LL• ... u ....... the April 25, 2002 decision of the United States 
District Court for the Western District of Oklahoma, reported 
at Davis v. United States, 199 F. Supp. 2d 1164 (W.D. Okla. 
2002). The District Court's decision in Davis 11 was 
rendered after remand by Circuit an V!JJlU .. n.,, .• 

at Davis v. United States, 192 F.3d 951 (10th 
1999) ("Davis I"). The District Court's initial decision, 
Davis v. United States, decided March 20, 1998, is not 

See Appendices A - D. 

STATEMENT JURISDICTION 

This Court's jurisdiction is invoked under 28 U.S.C. 
§ 1254(1 ). 

The Tenth. Circuit's opinion was rendered on 
September 10, 2003. The Petition for Panel Rehearing or 
Rehearing En Banc was denied on December 16, 2003. See 
Appendix E. 

AND STATUTES INVOLVED 

The relevant portions of the Treaty with the Seminole 
... u'"'·~ ..... ,..,, Mar. 21, 1866, U.S.-Seminole Nation 

14 Stat. 755, 756 are set out in Appendix F. 
relevant provisions of the Distribution of Funds to Seminole 
Indians, Public Law No. 101-277, Sections 2(a)(l), 4(a), 
4(b), 8(a), 104 Stat. 143 (1990); 25 U.S.C. §122 
("Limitations on application of tribal funds"); and, 
Distribution of Judgment Funds Act, 25 U.S.C. §§1401-1408 
are lengthy and therefore are set out in Appendix G. 
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forcibly removed their home to what is 
present-day Oklahoma along the "Trail of Tears." 

In 1866, the Seminole Nation entered into a treaty 
with the United States ("1866 Treaty"). That treaty (App. 
provides: 

Inasmuch as there are among the Seminoles 
many persons of African descent and blood 
... these persons and their descendants ... 
shall have and enjoy all the rights of native 
citizens, and the laws of said nation shall be 
equally binding upon all persons of whatever 
race or 

In 1950, the Tribe brought before the United 
States Indian Claims Commission to remedy the injustice 
its forcible removal from Florida, and in 1976, judgment was 
rendered in favor of the Tribe. Thereafter, Congress 
appropriated a fund, a portion of which went to the 
Seminoles still in Florida, and a portion of which was 
granted "to Seminole Nation of Oklahoma." Pub. L. No. 
101-277, §§ 2(a)(l), 4(b), 8(a), Stat. 143 (1990) 

"Distribution Act"). This fund (the "Judgment Fund") is 
in trust by the BIA. By its terms, the Distribution Act 

required the Tribe to submit a usage plan ("Usage Plan") 
these funds and that at least 80% of the should be used 

"common Tribal needs ... ";interest on the balance could 
capita." (App. G at 92a.) 

The Judgment Fund Act (App. G at 94a-96a) 
prescribes guidelines with respect to such funds held in trust 
by the BIA. It provides: 

The Secretary [of the Interior] shall prepare a 
plan shall best serve the interests of all 
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action under Constitution, laws, and a 
United States and was brought by officially recognized 

Indian bands. Jurisdiction to review agency action was pled 
under 5 U.S.C. §§ 702-703. Jurisdiction declaratory 
relief was invoked pursuant to 28 U.S.C. §§ 2201-2202. 

On March 20, 1998, District Court dismissed 
Estelusti's complaint under Fed. R. Civ. P. 19(b) for failure 
to join a supposedly indispensable party, the Tribe, 

not be joined because of sovereign immunity. D 
at 88a.) 

The Circuit reversed and remanded. (App.Cat 
75a.) It District Court's decision that Tribe 
was a "necessary" party because, it explained, "Rule 19 ... 
does not require the absent party to possess an interest; it 
only requires movant to show that the absent party claims 
an interest relating to the subject of the action." (App.Cat 
67a) (internal emphasis original). The 
appellate court also stated that if an excluded party had only 
a "frivolous" claim of interest, it would not be a necessary 
party, nor could it be an indispensable one. (App.Cat 67a.) 

court rejected as premature, however, Petitioners' 
argument that, based on the 1866 Treaty and Congress's 

that the Estelusti share in the Judgment Fund, the 
supposed "interest" of the absent Tribe could not be a legally 
protected interest for purposes of Rule 19(a), stating that the 
Estelusti 's argument assumed the facts to be determined by 
the and "presupposes Plaintiffs' success on the 

" (App. Cat 67a.). 

The Tenth Circuit could not, however, review the 
UVJ.'-<U.•i;;._ that the was also an "indispensable" party, 
because Court had not performed a Rule l 9(b) 
analysis. The case was therefore remanded with instructions 
to the District Court to make factual findings pursuant to 

l 9(b) and "to determine whether, in equity and good 
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• an created by the 
Tribe innocuously required Tribe to 
submit programs to the BIA for approval. (Id. 
at 35a-36a.) Thus, review of Judgment Fund 
programs would occur at the Agency level 
only. 

• Congress approved the Usage on or 
about 30, 1991. Because the BIA kept 
its discriminatory intent secret (Id. at 32a), 
Congress was unaware of the scheme to 
exclude the Estelusti from Judgment Fund 
benefits. at 33a.) 

•After the Usage became the 
Tribal Council submitted several Judgment 
Fund programs for BIA approval, which the 
BIA then approved. (Id. at 37a.) Each 
program so established contains the Eligibility 
Requirement that the beneficiary be 
"descended a member Seminole 
Nation as it existed in Florida on September 
18, 1823." at 36a.) 

• Because the Black Seminoles were not 
expressly recognized as members of the 
Seminole Nation until the 1866 Treaty, the 
effect of the Eligibility Requirement is to 
exclude Black Seminoles from 
participating any Judgment Fund Program 



The conclusion that the Estelusti were not members of 
the Tribe until 1866 is erroneous, but it reflects the 
""'"'',_,,.,~of the BIA. 
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the BIA opposed the motion. The District Court refused to 
permit intervention. See Seminole Nation v. Norton, 206 
F.R.D. 1 (D.D.C. 2001 ). 

The Estelusti have thus been foreclosed from relief in 
any forum. In Oklahoma action (the subject of the , ..... ,..d-,-,-.-.-1-

petition) courts have dismissed based on BIA' s 
argument that Tribe is absent. Washington, D.C., 
where the was present, the argued successfully 
against the Estelusti 's intervention. 

REASONS FOR ALLOWANCE OF THE 

Although the notion racial discrimination 
by the federal government seems today an anachronism, 
case was brought to vindicate the rights of a long-oppressed 
and disadvantaged people, the Estelusti, whose only hope of 
a remedy from racial discrimination practiced against is 

this lawsuit. The Tribe has hidden its unlawful, 
discriminatory conduct behind its sovereign immunity, and 

BIA has avoided judicial review of its unlawful, 
discriminatory conduct by asserting that the Tribe is an 
"indispensable" 

The proper interpretation and application of Rule 
19(b) is an important question, so that the equity powers of 
the federal courts are not limited by an inflexible reading of 
the Rule. Shortly after Rule 19 was amended, this 
cautioned against rigid application and instead counseled a 
"flexible" approach with "pragmatic considerations" 
paramount. Court has directed the lower courts to 
examine the facts of each case to make certain that the 
"interests" of absent parties "really exist." Provident 
Tradesmens Bank & Trust Co. v. Patterson, 390 U.S. 102 
( 1968). The Circuit has asserted that it will not 
examine a purported "interest" of an absent party because to 
do so would be to reach merits of action, and has 
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merits," and underlying merits are irrelevant to a 
Rule 19 determination. (App. A at 12a.) This holding is 
conflict with the prior holding of this Court in Provident 
Tradesmens Bank & Trust Co. v. Patterson, 390 U.S. I 02 
( 1968) ("Provident Bank"). 

In Provident Bank, decided shortly after the 
amended to its current form, this Court made clear that 
19 "commands courts to examine each controversy to 
make certain that the interests really exist." 390 U.S. at 119 
(emphasis added). That "command" is what has been lost 
the rigid application of Rule 19 by the Tenth Circuit. See 
Citizen Potawatomi Nation v. Norton, 248 F.3d 993, 998 

Cir. 2001), citing Davis I. Nothing in Rule 19 or 
Supreme Court authority directs, or even permits, the 
courts to turn a blind eye to what is really at stake for the 
absent party. Tenth Circuit's "rule" regarding the 
"merits" is without any support.2 Rule 4l(b) provides that a 
Rule 19 ruling is not an adjudication on the merits. 

In Provident Bank this Court directed the 
courts to be "flexible" and "pragmatic" applying 
pointing out it derives from a rule of equity. 
quoted former Chief Justice John Marshall's reminder that 
the rule that courts of equity require that all concerned parties 
be brought before the court so that the matter in controversy 

be finally settled is 

2 
In the decision at issue here, the Tenth Circuit cites, as 

support for its rule, Citizen Potawatomi Nation v. Norton, 248 F.3d 
993, 998 (10th Cir. 2001). (App. A at 13a.) That case, in turn, 
cites Davis l which merely held that a determination on the merits 
in that case - where no fact findings had yet been made - was 
premature, and went on to recite that the absent party's interest 
may not be a "patently frivolous" one. (App. Cat 67a.) 
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parties as "[t]he optimum solution," 390 U.S. at 108, but 
not the only solution. Court recognized that because the 
absent party could not be bound by the judgment, 
eventually have to relitigate the issue presented by his own 
interest, id. at 114, but it refused to permit considerations of 
"efficiency" to defeat equitable, flexible purpose 
19. at 116. 

This Court's decision in Provident Bank is that the 
question is not whether the absent party has an interest that is 
"adverse" to that of a present party, but whether in 
proceeding in his absence that party would be '"harmed" by a 
judgment Id. at 114. If the absent party would not be bound 
by judgment, his interest could not be "harmed." Id. 
Regarding the absent party in Provident Bank, this Court 
observed that "the only possible threat" to his interest in an 
insurance fund was that the fund might be dissipated 
he an opportunity to assert his interest. at 1 

court found this "threat" "neither large nor unavoidable." 
Id. at 115. Here, it cannot be said that the interest, ifthere be 
one, of the absent Tribe in the Judgment Fund is any larger. 
Petitioners show below Point II that the supposed interest 
of the absent Tribe is not a legally protected one, as it is 
contrary to the Tribe's obligations pursuant to treaty, and to 
the of the Judgment Fund legislation. 

The Tenth Circuit failed to take account of the 
District Court's findings that the and Tribe and colluded 
to evade Congressional intent and to deprive the Estelusti of 
benefits voted for them by Congress. Instead, the Tenth 
Circuit blindly adhered to its rigid rule of holding that 
merits of the dispute are "irrelevant." Where, as here, the 
District Court had further found, and the Tenth Circuit did 
not disagree, the Estelusti had no other recourse than the 

suit, it is plain that justice has been defeated. is 
conflict holding of this Court in Provident Bank, 
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to in and good conscience without the 
party, a court must determine whether a claimed interest is 
frivolous or one not legally protected. 

>.1-Jµ•u ... ,. ... u~·u of Rule 19 as rigidly applied by the 
on the facts here defeated justice and gave 

imprimatur to conduct that no court of equity would 
condone: racial discrimination by federal agents against 

This is conduct long to be "odious." 
e.g., Hirabayashi v. United States, 320 U.S. 81, 1 

(1943); see also Brown v. Board of Education, 349 U.S. 294 
(1955). 

previous page) 
States v. San Juan Bay Marina, 239 F.3d 400, 406 (l st Cir. 200 l) 
("a party is necessary under Rule 19(a) only if they [sic] claim a 
'legally protected interest' relating to the subject matter of the 
action"); Rama Navajo Sch. Bd. v. Babbitt, 87 F.3d 1338, 1351 

Cir. 1996) (Rule 19 analysis must always begin with 
assessment of whether nonparty Tribes have a legally protected 
interest); Yellowstone County v. Pease, 96 F.3d 1169, 1171 
Cir. 1996) ("legally protected interest"); Peregrine Myanmar Ltd. 
v. Segal, 89 F.3d 41 (2d Cir. 1996) (affirming lower court's 
that joinder of absent party not required) (citing Northrop Corp. v. 
McDonnell Douglas Cmp., 705 F.2d 1030, 1043 (9th Cir. 1983)) 
(absent party must claim a "legally protected interest"). See also 
Citizen Potawatomi Nation v. Norton, 248 F.3d 993, 959 (10th Cir. 
2001) (Rule 19 excludes claimed interests that are "patently 
frivolous.") (citing Davis v. United States, 192 F.3d 951, 959 (10th 
Cir. 1999)); Keweenaw Bay Indian Cmty. v. Michigan, 1 F.3d 

1347 (6th Cir. 1993) (court not required to find a party 
necessary based on "patently frivolous claims"); Wyandotte Nation 
v. of Kansas City, 200 F. Supp. 2d 1279, 1291 (D. Kan. 2002) 
(same); Sierra Club v. Young Life Campaign, Inc., 176 F. Supp. 2d 
1070, 1078 n.3 (D. Colo. 2001) (same). 
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B. To Federal Law Common 
Property Belongs To AU Current Members 

The 

Under well-settled law, Indian Claims Commission 
judgment awards belong to the tribal entity and not to 
individual Indians or their descendants, unless Congress 
specifies otherwise.

4 
Delaware Tribal Bus. Comm. v. Weeks, 

430 U.S. 73, 85 (1977) (Indian Claims Commission 
judgment awards are "tribal rather than individually 
owned property"). Common tribal property, turn, belongs 
to current members of the Tribe, and not to a subset of 
members descended from specific ancestors. Felix S. Cohen, 
Handbook of Federal Indian (1982) at 472 ("Tribal 

is a of ownership in common. * * * 
in common the benefit of all living members 

tribe, a class whose composition continually changes as a 
result ofbirths, deaths and other factors."); Cherokee Nation 
v. Journeycake, 155 U.S. I 208-11 (1894) (newly-added 
members of a tribe are "equally with the native Cherokees 
... entitled to share in the profits and proceeds" from the sale 

4 
Pursuant to the Indian Claims Commission Act, Pub.L. 

No. 79-726, 60 Stat. l 049, under which the Judgment Fund was 
sought and awarded in the first instance, Congress has the 
exclusive authority to determine who among a Tribe's members 
may participate in a judgment fund award. See, e.g., Cherokee 
Freedmen v. United States, 195 Ct CL 39, 1971WL17825 at *4 
( 1971) ("Congress ... has taken upon itself ... this function of 
defining the individuals or classes who are to share in a judgment 
under the Act.") See also Delaware Tribal Bus. Comm, 430 U.S. 
at 83 (upholding Indian Claims Commission Act; "the power over 
distribution of tribal property has 'been committed by the 
Constitution to Congress."' (quoting Baker v. Carr, 369 U.S. 186, 
211 (1962)). 
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The 1866 further mandates that the Estelusti share 

Dec:mse 25 § 122 that: "No 
._,..,,..,uJ;:;111;;:: to any Indian tribe with which treaty relations 

in any manner not authorized such treaty, 
n-.."'"""" ....... oflaw." G at 93a.) if 

"",ntA,.<:•<>+» 

the 1866 Treaty the Distribution Act and the Judgment 
Act, however, Tribe has no lawful interest in excluding 
its Black citizens from all Fund programs.6 A decree in this 
case that the BIA may approve no application for Judgment 

made by Tribe discriminate against 
Estelusti would not interfere the Tribe's interest in 
making legitimate spending or self-governmental choices. 
Accordingly, action can go forward in the absence of the 
Tribe without in any way harming any actual interest of the 

C. Statutory Framework Establishes That 
Congress Intended The Fund To Go To AH 
Members Of The Tribe. 

The Judgment Act directed the BIA to hold the funds 
"in trust" and required the BIA to prepare a plan "which shall 
best serve the interests of all those entities and individuals 
.... u~•H'-'""' to receive funds." G at 95a.) The Act 
directed the BIA to be sure that "the needs and desires of any 
groups or individuals who are in a minority position, but who 
are also entitled to receive such funds, have been fully 
ascertained and considered," (App. G at 96a.) 

The Distribution Act directed the BIA to hold the 
Fund in trust and to use at least 80 percent of it for "common 
tribal needs"; interest on the balance could be distributed 

capita." (App. G at 92a.) 

There is no room in this statutory scheme for a 
reading of these statutes which permits systematic exclusion 

6 A tribe has the power to determine tribal membership 
unless limited by treaty or statute, see U.S. v. Wheeler, 435 U.S. 
313, 322 n.18 (1978). There is no dispute on this record that 
petitioners are members of the Tribe because of the 1866 Treaty. 
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by absent Tribe to systematically exclude minority 
members of the Tribe from sharing in the common Tribal 
property at issue here, the Judgment Fund. As a result, the 
Petitioners' against the BIA should have been allowed 
to proceed in the absence of the Tribe. 

CONCLUSION 

For all the foregoing reasons Petitioners respectfully 
request that the Supreme Court grant review of this matter. 
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