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INTEREST OF THE AMICUS CURIAE

The South Dakota Bankers Association' (“SDBA”)
is a voluntary association of banks doing business in
South Dakota. It has 81 member banks located
throughout South Dakota, including numerous banks
located on or near one of South Dakota’s nine Indian
reservations. SDBA wishes to offer its views on the
effect that an expansion of the so-called “Montana’
exceptions” to the general rule that Indian tribes do
not have regulatory or civil-adjudication jurisdiction
over non-members will have on SDBA’s members and
on the communities (both on-reservation and off)
which they serve.

SUMMARY OF ARGUMENT

Uncertainty as to the rules of the “economic
game” leads to reluctance on the part of non-members
and off-reservation businesses to transact business

' The parties have consented to the filing of this brief.
Amicus sought consent in a timely fashion and received consent
from counsel of record for Petitioner and Respondent. A question
arose as to whether consent from counsel for Petitioner was
correct. Counsel for Petitioner later gave consent. All is on file
with the Court. No counsel for a party authored this brief in
whole or in part, and no counsel or party made a monetary
contribution intended to fund the preparation or submission of
this brief. No person other than amicus curiae SDBA, their
members or their counsel made a monetary contribution to its
preparation or submission.

* Montana v. United States, 450 U.S. 544 (1981).
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on Indian reservations or with Indians who live on
reservations. The reluctance is understandable given
the “special nature of [Indian] tribunals.” Duro v.
Reina, 495 U.S. 676, 693 (1990). An expansion of the
Montana exceptions, such as that pronounced by the
Fifth Circuit Court of Appeals, to allow tribal courts
to exercise civil adjudicatory jurisdiction in circum-
stances such as those presented in this case will add
to that uncertainty and reluctance, the net result of
which will be continued economic hardship for those
living on and near Indian reservations.

¢

ARGUMENT

As recent events in both our national and world
economies have shown, a lack of reasonable predicta-
bility as to future events is detrimental to the econo-
my in general and to the credit market in particular.
Although admittedly on a smaller scale, uncertainty
concerning the nature and extent to which tribal
courts may exert jurisdiction over non-Indians can
result in similarly injurious consequences to reserva-
tion Indians and non-Indians alike. The expansion
of the so-called “Montana exceptions” to include
civil-adjudicatory jurisdiction over non-members will
add to that uncertainty and ultimately harm local
economic development, both on-reservation and off.

The fact that uncertainty regarding the jurisdic-
tional reach of tribal courts poses potential problems
for non-Indians seeking to transact business on a
reservation is well-recognized. As Justice Souter noted
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in his concurrence in Nevada v. Hicks, “[t]he ability of
nonmembers to know where tribal jurisdiction begins
and ends . . . is a matter of real, practical consequences
given ‘[t]he special nature of [Indian] tribunals...’.”
533 U.S. 353, 383 (2001), quoting Duro v. Reina, 495
U.S. 676, 693 (1990). This is true because of the
uncertainty associated with the varying structure of
Indian tribunals, the uncertainty associated with the
substantive law they may apply and the varying
levels of independence enjoyed by the judges of those
tribunals. Hicks, 533 U.S. at 384 (Souter, J., con-
curring). This is also true, at least in part, because
non-members generally cannot vote in tribal elec-
tions, and thus have little to no impact in changing
procedural rules, substantive law or other matters

involving Indian tribunals with which they disagree.
See Duro, 495 U.S. at 679.

The ultimate “practical consequence” of this un-
certainty as to the nature and extent of tribal juris-
diction is reluctance on the part of off-reservation
businesses to trade on Indian reservations or with
tribal members who live on reservations. SDBA sub-
mits that the primary reason for that reluctance is
the difficulty in determining and understanding “the
rules of the game.” As Justice Souter stated in Hicks,

[tlribal law is still frequently unwritten, being
based instead on the “values, mores, and
norms of a tribe and expressed in its cus-
toms, traditions, and practices,” and is often
“handed down orally or by example from
one generation to another” ... The resulting
law applicable in tribal courts is a complex
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“mix of tribal codes and federal, state, and
traditional law,” . . . which would be unusual-
ly difficult for an outsider to sort out.

Hicks, 533 U.S. at 384-85 (Souter, J., concurring)
(internal citation omitted).

The confusion resulting from that “complex mix”
and from the uncertainty surrounding the interpreta-
tion of the Montana exceptions is evident in the case
at bar. Petitioner is a non-Indian corporation operat-
ing on the Choctaw reservation. It was found to be
subject to tribal jurisdiction after a minor employee, a
tribal member, working at the local Dollar General
Store through the tribe’s Youth Opportunity Program
(YOP), was allegedly molested by the manager. Dol-
gencorp Inc. v. Mississippi Band of Choctaw Indians,
746 F.3d 167, 169 (5th Cir. 2014). Petitioner argued
that under the Court’s interpretation in Plains Com-
merce Bank v. Long Family Land and Cattle Co., 554
U.S. 316 (2008), the first Montana exception does not
support tribal jurisdiction because, “{O]nly those con-
sensual relationships that are evaluated and deter-
mined to have an impact on tribal self governance or
internal relations will trigger tribal jurisdiction.”
Dolgencorp, 746 F.3d at 171. The Court of Appeals
rejected Petitioner’s argument, and found that noth-
ing in Plains Commerce Bank required an additional
showing of a specific relationship and because the
minor was employed at Dollar General, a relationship
of “commercial nature” existed. Id. at 173-75. Also,
because of Petitioner’s participation in the YOP, it
had implicitly consented to a consensual relationship
as required under Montana. Id.
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SDBA submits that the level of uncertainty
regarding the decisional law to be applied is discon-
certing. The present case represents the impending
demise of the general rule that Indian tribes do not
have regulatory or civil-adjudicatory jurisdiction over
non-members, and the ruling of the Court of Appeals
is an illustration of how the exceptions are now
transforming into the rule. The non-conformity
and uncertainty with how courts are interpreting
Montana and its exceptions is discouraging to non-
members and off-reservation businesses wishing to
explore markets on Indian reservations.

This inability to predict how a tribal court and
other courts interpreting the exceptions will rule and
on what basis is especially apparent with the Chey-
enne River Sioux Tribal courts in South Dakota. In
Thorstenson v. Cudmore, 18 Indian L. Rep. 6051
(C.R.S.T. App. 1991), the Cheyenne River Sioux Tribal
Court of Appeals invalidated a provision of the Tribe’s
Bylaws that limited tribal jurisdiction over non-
Indians on the basis that the Bureau of Indian Affairs
had imposed the terms of that provision on the Tribe,
and thus the membership had no “meaningful choice”
when they voted on the Tribe’s Constitution and
Bylaws. Id. at 6053. Carried to its logical extreme,
that line of reasoning could lead to the invalidation of
the entirety of the Tribe’s Constitution and Bylaws if
the Tribal Court of Appeals concluded the member-
ship had no “meaningful choice” when they voted.

SDBA’s member banks do business on Indian
reservations and with tribal members living on
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reservations.’ They do so because it presents a busi-
ness opportunity for them and the communities they
serve. However, other businesses in the communities
served by SDBA’s members limit the amount of busi-
ness they do on-reservations not because of their race,
but rather because the risk associated with not know-
ing the rules before the game begins simply outweighs
the potential economic benefit to them* and the great-
er economy, both on-reservation and off-reservation.’

* SDBA members operate at least nine main office or branch
banks on Indian reservations. Numerous additional banks are
located near reservations or on or near “disestablished” or “dimin-
ished” reservations. See DeCoteau v. Dist. Cnty. Court for Tenth
Judicial Dist., 420 U.S. 425 (1975) (holding that Lake Traverse
Indian Reservation had been “terminated and returned to the
public domain”).

* Describing the reasons for the lack of any meaningful flow
of capital onto South Dakota’s Indian reservations, a 2003
article in the University of South Dakota Business Research
Bureau’s “South Dakota Business Review,” stated that “[w]hat is
missing in many cases is very fundamental, that is, the rule of
law.” Brown & Selk, Economic Trends on the American Indian
Reservations in South Dakota, 41 S.D. Business Review 4, p. 14
(June 2003) (emphasis added).

® This uncertainty is not strictly limited to that relating to
the “rules of the game” imposed by Indian tribes. Like the Chey-
enne River Sioux Tribe, many of South Dakota’s Indian tribes
have prohibited the use of so-called self-help repossession. See
Plains Commerce Bank v. Long Family Land and Cattle Co.,
Inc., 491 F.3d 878, 882 (8th Cir. 2007). Creditors may use “self-
help repossession” elsewhere in South Dakota, S.D. Codified
Laws Ann. § 57A-9-609(b), and it is generally available through-
out the United States. U.C.C. § 9-609(b). Insofar as certain
easily-moveable chattels, such as motor vehicles, furniture and
appliances are concerned, the use of self-help repossession can

(Continued on following page)
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The need for more trade with reservation Indians
is dramatically demonstrated by a comparison of net
income and poverty levels on and off South Dakota’s
Indian reservations. Bureau of Economic Analysis
data for 2012 show average per capita personal
income of $37,384 and $23,467 for the two counties
that make up the Cheyenne River Sioux Reservation,
while the averages for the three non-reservation
counties directly to the east are $41,474, $75,759, and
$105,502. The 2012 average per capita personal in-
come for South Dakota as a whole, on the other hand,
was $45,381. U.S. Dept. of Commerce, Bureau of
Economic Analysis, available at http://bea.gov/regional/
bearfacts/countybf.cf.

According to the 2012 census, 35.7% of those
living on the Cheyenne River Sioux Reservation were
at or below the poverty level — nearly three times the
13.8% of South Dakota as a whole. United States
Census Bureau, available at http:/factfinder2.census.
gov/faces/nav/jsf/pages/community_facts.xhtml#none. If

greatly reduce the cost of liquidating collateral in the case of
default. However, when some banks doing business with Indians
living on South Dakota reservations factored the increased cost
resulting from the inability to use self-help repossession on
Indian reservations into the interest rate charged on loans to
reservation Indians, they were subject to complaints of racial
discrimination and investigations commenced by the U.S.
Department of Justice. See, e.g., United States v. First Nat'| Bank,
No. 96-5035, Consent Decree (D.S.D. May 7, 1997). See App. 1
(attached to this brief). This sort of “Catch 22” only adds to the
uncertainty and the reluctance of off-reservation businesses to
trade with Indians living on reservations.
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one were to remove the Indian reservations from the
state-wide average, then the difference would be even
more pronounced.

SDBA respectfully submits that greater certainty
concerning the limits of tribal court jurisdiction will
help fuel the economic engine, both on-reservation
and off. Expanding the Montana exceptions to grant
tribal courts civil adjudicatory jurisdiction over non-
members will lead to greater uncertainty and thus
limit the amount of fuel available to drive that en-
gine. Limiting the Montana exceptions to prohibit the
exercise of tribal court adjudicatory jurisdiction over
non-members will promote greater certainty and the
“sound policy” of greater economic development both
on reservations and in the surrounding communities.
Accordingly, SDBA respectfully requests that the
Court take these important considerations into
account when rendering its decision.

¢
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CONCLUSION

For the forgoing reasons, the judgment of the
Court of Appeals should be reversed.

Respectfully submitted,

TiMOTHY M. ENGEL BRETT KOENECKE

Of Counsel Counsel of Record

MAY, ADAM, GERDES & MAY, ADAM, GERDES &
THOMPSON LLP THOMPSON LLP

503 S. Pierre Street 503 S. Pierre Street

P.O. Box 160 P.O. Box 160

Pierre, South Dakota 57501 Pierre, South Dakota 57501

(605) 224-8803 (605) 224-8803

Brett@MAGT.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA
WESTERN DIVISION

UNITED STATES
OF AMERICA,

Plaintiff,
V.

FIRST NATIONAL BANK
OF GORDON, NEBRASKA,

Defendant.

CONSENT ORDER

The United States filed this case against the First
National Bank of Gordon, Nebraska (hereinafter “the
Bank”) on April 15, 1996, alleging violations of the
Equal Credit Opportunity Act, 15 U.S.C. §§ 1691-
1691f, and Title VIII of the Civil Rights Act of 1968
(the Fair Housing Act), as amended by the Fair
Housing Amendments Act of 1988, 42 U.S.C. §§ 3601-
3619.

The Complaint alleges that the Bank has engaged in
a pattern or practice of discrimination against Ameri-
can Indians in the extension of general consumer
loans which are used for personal purposes, as well as
for the purchase of automobiles, mobile homes and for
home improvements. More specifically, the Complaint
alleges that since at least September, 1992 through at
least March, 1994, the Bank discriminated illegally
against its American Indian customers living in the
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state of South Dakota by charging them higher in-
terest rates for the consumer loans than it did for
similarly situated non-Indian customers. It is further
alleged that this disparity could not have occurred
by chance and cannot be fully explained by factors
unrelated to race, color, or national origin, such as
differences in the borrowers’ creditworthiness or by
differences in the size and duration of the loans.

The Bank denies the allegations of the Complaint
contending that higher interest rates charged some of
its American Indian customers living upon the Pine
Ridge Indian Reservation were justified by credit risk
considerations and that it has complied with all fed-
eral lending laws and regulations.

The parties agree that the controversy should be re-
solved without further proceedings and without an
evidentiary hearing. Therefore, the parties have con-
sented to the entry of this Consent Order as indicated
by the signatures appearing below.

It is hereby ORDERED, ADJUDGED and DECREED
as follows:

I. GENERAL INJUNCTIVE PROVISION

The Bank, its officials, employees, agents, and all
other persons in active concert or participation with
the Bank are permanently enjoined from imposing
higher interest rates or different methods of de-
termining and calculating interest and the interest
rate for personal loans, loans for the purchase of
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automobiles and mobile homes, and home improve-
ment loans (hereinafter “consumer loans”), on the
basis of race, color or national origin.

II. PROVIDING EMPLOYEES WITH COPY
OF CONSENT ORDER

Within thirty (30) days after execution of this Con-
sent Order, and throughout the term of this Consent
Order, every employee of the Bank who regularly
participates in decisions of whether or not to extend
consumer loans and/or participates in decisions re-
garding the terms of such credit, and every officer
and director of the Bank shall be provided with a copy
of this Consent Order.

IIT. COMPENSATORY RELIEF

1. The Bank shall create a Fund which will total One
Hundred Seventy Five Thousand Dollars ($175,000.00)
for distribution to persons that the United States de-
termines have been aggrieved by the discrimination
alleged in its Complaint. The Bank will create the
Fund on or before July 1, 1997, by making a deposit
of One Hundred Thousand Dollars ($100,000.00) into
a trust account entitled “First National Bank of
Gordon, Nebraska Compensation Fund Trust Ac-
count.” On or before February 15, 1998, the Bank will
make a second deposit of Seventy Five Thousand
Dollars ($75,000.00) into the Fund. The Bank will
provide written verification of the amount deposited
to Department of Justice within seven (7) days of
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each deposit into the Fund. Any interest that may
accrue on money deposited into the Fund shall be-
come part of the Fund, and the Bank shall have no
claim on such interest. Money from the Fund will be
distributed by the Bank pursuant to the procedures
set forth below.

2. The United States shall compile a list of those
American Indian borrowers whom it determines are
persons aggrieved by the alleged discrimination (the
“United States’ list”). The list will include the amount
of money from the first deposit into the Fund which is
to be paid each person on the list as partial compen-
sation, as well as an approximate amount of money
from the second deposit into the Fund which will be
paid to each person on the list to provide final and
complete compensation. The United States shall be
solely responsible for making those determinations.
The list will be provided to the Bank upon its comple-
tion.

3. The United States shall send a letter to each per-
son on the United States’ list, conforming to that set
forth in Attachment A, certified mail, return receipt
requested (“Notification Letter”). The notification
letters shall be accompanied by a copy of a release
conforming to Attachment B.

4. No later than July 1, 1997, the Bank shall pro-
vide the United States the names and addresses of
persons who have returned executed releases, along

with copies of such releases. Within twenty business
days after July 1, 1997, the Bank shall issue checks
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in the amounts designated by the United States,
drawn against the Fund and payable to each person
for whom it has received an executed release. If the
Bank receives any executed release after July 1, 1997
it shall similarly notify the United States and issue a
check to such person within five days of receipt of the
release. All checks (including checks specified in par-
agraph III 8) shall be mailed, by certified mail, return
receipt requested. The Bank shall provide copies of
the canceled checks to the United States in a timely
manner as they are returned to Bank.

5. The United States shall provide to the Bank a list
of all persons for whom no return receipt card has
been obtained. Both the United States and the Bank
shall take reasonable steps thereafter to locate such
persons and provide them with the notification letter
and release. The United States may also take steps to
contact any persons who received the letter, but did
not return a release to the Bank.

6. After the United States receives verification of
the second deposit into the Fund on February 15,
1998, as provided in paragraph III 1, counsel for the
United States shall mail to the Bank a second list
containing: (1) the names of persons from the United
States’ first list and the amounts to which each such
person is entitled from the money then in the Fund,
and (2) the names of additional American Indian bor-
rowers not contained in the United States’ first list,
whom the United States has determined are also
entitled to compensation, and the amounts to which
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each such person is entitled from the money then in
the Fund.

7. Within twenty (20) days after the Bank receives
the information specified in the preceding paragraph,
the Bank shall issue checks, drawn against the Fund,
to persons on the United States’ second list who pre-
viously had been contacted and who had returned re-
leases, in the amount specified by the United States.

8. The United States shall mail to all persons identi-
fied on the United States’ second list not previously
contacted, the notification specified in paragraph III
3, in the manner specified therein. The United States
shall provide the Bank the names and addresses of
persons for whom no return receipt card has been
obtained. The parties shall take the steps specified
in paragraph III 3 to locate such persons, and the
United States may also take steps to locate any per-
sons who received the letter but have not returned a
release.

9. Payments from the Fund to persons identified by
the United States shall be subject to the following
conditions:

(a) No person from the United States’ first or
second list shall be paid any amount from the Fund
until after execution of a written release consistent
with that set forth in Attachment A of all claims, legal
or equitable, which he or she might have against the
Bank, its current, former, and future officers, direc-
tors, employees, agents, parent companies, affiliates,
and other successors in-interest regarding claims



App. 7

asserted by the United States in this lawsuit, with
respect to the interest rates charged on consumer
loans, so long as such claims accrued prior to the
entry of this Consent Order.

(b) The total amount to be paid by the Bank to
the persons identified by the United States shall not
exceed One Hundred Seventy Five Thousand Dollars
($175,000.00) plus the interest that has accrued in
the Fund.

10. In the event there is money remaining in the
Fund one hundred forty-five (145) days after receipt
by the Bank of the United States’ second list because
persons identified by the United States could not be
located or, when located and properly notified, did not
return releases, such money will be added to the
money used by the Bank to defray fees for documen-
tation and credit reports on consumer loans obtained
by residents of the Pine Ridge Reservation from the
Bank, as described below in paragraph IV.

IV. COMPENSATION FOR THE COST OF DOC-
UMENTATION FEES

1. The Bank shall set aside One Hundred Thousand
Dollars ($100,000), on the schedule provided herein,
to be used by the Bank to pay fees or charges for
documentation and credit bureau reports for con-
sumer loans applied for by residents of the Pine Ridge
Reservation. The Bank shall set aside Twenty-Five
Thousand Dollars ($25,000.00) a year for four years.
The first $25,000 set aside for this purpose shall be
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made available seven days after the entry of this
Consent Order, and thereafter an additional $25,000
shall be made available annually on the anniversary
of the entry of the Consent Order in 1998, 1999, and
2000.

2. For each person who is a resident of the Pine
Ridge Reservation and applies for a consumer loan
from the Bank, the Bank shall defray its fees for doc-
umentation and credit bureau report (the full charge
is $20.00) for no more than two consumer loans per
year. However, the parties may, by mutual agree-
ment, increase or decrease the number of loans for
which the Bank will defray such fees to more or less
than two per year.

3. Any amount set aside to defray these fees which
is not fully used by the Bank in a single year shall be
rolled over for use during the following year. The
Bank shall not be required to defray fees totaling
more than $25,000 a year (plus any money rolled over
from the previous year, and plus any residue from the
Fund as provided in paragraph III 10).

V. MONEY MANAGEMENT EDUCATION PRO-
GRAM

1. Within ninety (90) days after the entry of this
Consent Order, the Bank shall send by first class
mail, to counsel for the United States and to the Mag-
istrate Judge: (a) a proposed, personal, money manage-
ment program designed to educate persons residing
on the Pine Ridge Reservation how to establish and
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manage credit with the Bank; (b) a list of proposed
locations on the Reservation where the program will
be presented, and the time of such presentation; and
(c) a plan for publicizing the program. Such program
shall be designed to provide, at a minimum, the fol-
lowing information:

*  What individual borrowers can do to place them-
selves in good standing to receive credit from the
Bank;

* The qualification or criteria considered by loan
officers of the Bank in determining a prospective
borrower’s credit-worthiness;

* How to prepare a loan application;

¢ The current terms of the loan products offered by
the Bank;

e How to establish a saving, checking, or certificate
of deposit account with the Bank;

* The current terms of the savings products offered
by the Bank;

* How to maintain a checkbook, read a checking or
saving statement and reconcile the customer’s
balance with the Bank’s statement.

2. If, within thirty (30) days after receipt of the
proposed, education program described above, counsel
for the United States indicates in writing to Bank
that it does not agree with the proposed program,
then counsel for the United States and the Bank shall
seek in good faith to resolve their differences within
thirty (30) days. In the event that the parties cannot
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agree, any dispute regarding the proposed program
will be submitted to the Magistrate Judge within
fifteen (15) days to rule on same. If, within thirty (30)
days after receipt of the proposed program, counsel
for the United States has no objection, counsel shall
so inform the Bank in writing.

3. After approval of the program, the Bank shall
spend at a minimum of fifty (50) hours per year, for
four years, presenting the program to residents of
the Pine Ridge Reservation, which shall include time
spent by Bank officials on travel and in preparation
for teaching.

4. During the term of this Consent Order, if the
Bank wishes to substantively modify or alter the pro-
gram, it may do so but shall inform counsel for the
United States of the changes in writing prior to in-
stituting the changes.

VI. RECRUITMENT

The Bank will take affirmative steps to increase the
pool of qualified American Indian applicants for posi-
tions at the Bank, particularly for positions as loan
officers.

Among other actions, the Bank may actively solicit
qualified American Indian persons for employment by
publishing an advertisement in newspapers of gen-
eral circulation on the Pine Ridge Reservation. Re-
cruitment efforts may also include informing officials
on the Pine Ridge Reservation (e.g. representatives of
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the tribal government and the Superintendent of the
Bureau of Indian Affairs) and institutions of higher
education with significant American Indian enroll-
ment (e.g. the Oglala Lakota College, the University
of South Dakota at Vermillion, Black Hills State
University at Spearfish and the University of North
Dakota at Bismarck) of job vacancies; the posting of
notices of job vacancies for job vacancies at public in-
stitutions on the Reservation; placing radio ads about
job vacancies on radio stations which broadcast on
the Reservation; and contacting previous American
Indian job applicants to inform them of any subse-
quent new job openings.

VII. RECORD KEEPING AND REPORTING RE-
QUIREMENTS

Unless otherwise provided, this Consent Order shall
remain in effect for four (4) years from the date of the
entry of this Consent Order.

1. During the period of this Consent Order, the
Bank shall retain all applications for consumer loans
and all documents and notices relevant to any deci-
sions regarding such loans, including any documents
relating to the terms of any such loans. The Bank will
retain all records relating to its compliance with this
Consent Order.

2. All applications for consumer loans shall request
that each applicant provide his or her race or national
origin (American Indian or Alaskan Native, Asian or
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Pacific Islander, Black, Hispanic, White, Other). The
Bank may specify the following on the application:

Information concerning race or national origin is re-
quested by the federal government to monitor com-
pliance with the Equal Credit Opportunity Act, 15
U.S.C. §§1691-1691f, and the Fair Housing Act, 42
U.S.C. §§ 3601-3619. You are not required to furnish
this information, but are encouraged to do so. The law
provides that a lender may not discriminate on the
basis of this information, or on whether you choose to
furnish it. However, if you choose not to furnish the
information and you have made this application in
person, the lender is required to note race or national
origin on the basis of visual observation or surname.

If the applicant chooses not to provide this infor-
mation for an application taken in person, the Bank
shall note this fact on the application and note the
race or national origin of the applicant(s), to the ex-
tent possible, on the basis of visual observation or
surname. (The Bank shall not use “Other” when
completing the application on the basis of visual
observation.)

If an application is taken entirely by telephone, The
Bank need not request this information. If an appli-
cation is taken entirely by mail, and the applicant
fails to answer these questions on the application
form, the Bank is not required to provide the data.
The Bank shall indicate on the face of the application
when it was received by telephone or by mail.
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3. The Bank shall keep all employee applications for
the duration of the Consent Order. The Bank will
keep a record of all job vacancies and its efforts to fill
the same, listing all applicants for the position, all ad-
vertising, all contacts with persons who might want
to work for the Bank and other relevant records con-
cerning the job.

4. Upon reasonable notice to counsel for the Bank,
representatives of the United States shall be permit-
ted to inspect and copy all pertinent records of the
Bank at any and all reasonable times; provided, how-
ever, that the United States shall endeavor to mini-
mize any inconvenience to the Bank from inspection
of such records.

5. Beginning six months from the entry of this Con-
sent Order and every six months thereafter for the
term of this Consent Order, the Bank shall serve by
first class mail, postage prepaid, upon counsel for the
United States, a six-month report. Such report shall
include the following:

(a) any and all changes to the Bank’s Consumer
Loan Pricing Guidelines and/or Loan Policy concern-
ing consumer loans;

(b) a list of all approved consumer loans includ-
ing the name(s), address, telephone number, and race
or national origin (pursuant to paragraph VII 2),
including the loan number, initial principal amount,
interest rate, maturity date, whether the loan was se-
cured or unsecured, and whether the loan was single
pay or installment; and a list of all denied consumer
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loans including name(s), address, telephone number,
and race or national origin (pursuant to paragraph
VII 2).

(c) the name and address of each consumer loan
applicant for whom the loan fees (paragraph IV) were
waived during the reporting period, the number of
defrayed loans to each loan applicant, and the bal-
ance of the money set aside pursuant to paragraph IV
remaining for waiver of loan documentation fees at
the end of the six month reporting period;

(d) the date, location, content and duration of
any community education program conducted during
the reporting period (paragraph V); and

(e) the job openings which became available
during the reporting period; the name and address of
each person applying for each such job opening; the
name of the person chosen to fill each job opening;
and a description of the efforts made by the Bank
pursuant to paragraph VI to recruit American Indian
applicants for each opening.

VIII. MODIFICATION OF CONSENT ORDER

The parties may alter the terms of this Consent
Order by signed, written, mutual agreement, includ-
ing but not limited to an extension of any time limits
for performance.
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IX. DISMISSAL

This action is dismissed without prejudice to the right
of either party to approach the Court regarding mat-
ters of noncompliance with the terms of this Consent
Order. The parties to this Order will endeavor in good
faith to resolve informally any differences regarding
interpretation of and compliance with this Order
prior to bringing such matters to the Court for resolu-
tion.

X. COSTS

Each party to this litigation will bear its own costs.
It is so ORDERED this day of, 1997.
UNITED STATES DISTRICT JUDGE

It is so agreed by the parties.

For the United States:

JANET RENO
Attorney General

ISABELLE KATZ PINZLER
Acting Assistant Attorney General

JOAN A. MAGAGNA

Acting Chief, Housing and Civil Enforcement Section
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JOSEPH D. RICH

THOMAS J. KEARY

MARTA CAMPOS

MICHAEL S. MAURER

Attorneys

Civil Rights Division

Housing and Civil Enforcement Section
Post Office Box 65998

Washington, D.C. 20035-5998

(202) 514-4752

KAREN E. SCHREIER
United States Attorney
District of South Dakota

230 Phillips Avenue, Suite 600
Sioux Falls, SD 57102
(605)330-4400

DIANA RYAN

Assistant United States Attorney
District of South Dakota

United States Courthouse, Room 226
515 Ninth Street

Rapid City, S.D. 57102

(605) 342-7822

For the Bank:

MICHAEL V. SMITH

Smith & King

Post Office Box 302

Gordon, Nebraska 69343-0302
(308) 282-0690
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BRENT A. WILBUR

May, Adam, Gerdes & Thompson
Post Office Box 160

Pierre, SD 57501-0160

(605) 224-8803

ATTACHMENT A
Notification Letter
United States Department of Justice
Dear:

As you may know, in April, 1996 the United States
government brought a lawsuit in the federal court
located in South Dakota alleging that certain policies
and practices of the First National Bank of Gordon,
Nebraska, in effect from at least September of 1992
through March of 1994, discriminated against Ameri-
can Indian customers of the Bank by charging them
higher interest rates for consumer loans than sim-
ilarly situated white customers. The Bank has denied
these allegations and asserted that it has never il-
legally discriminated in extending consumer loans.

More recently, the government and the Bank agreed
to voluntarily settle this case, and on, 1997, the fed-
eral court entered a Consent Order submitted to it
which sets forth that settlement. You may obtain a
copy of this Consent Order either from the attorneys
for the United States who are listed later in this let-
ter or from the Bank.
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You will note that Part III of the Consent Order re-
quires the establishment of a Fund by the Bank de-
signed to compensate persons whom the government
determines have been victims of the discrimination
alleged in the case. This is to inform you that the gov-
ernment has completed its review of this matter and
has identified you as a person entitled to compensa-
tion from this Fund, in the amount of approximately
_ . The first installment of this compensation in
the amount of ___ is available after July 1, 1997 upon
the completion of the requirements set out below.
A second installment of approximately ___ will be
mailed to you early in 1998, although the precise
amount of this second payment will be determined at
that time.

In order to receive the payments designated above,
you must sign the General Release which is attached
to this letter. By signing this Release you agree that
in accepting these payments, you agree not to sue the
First National Bank of Gordon, Nebraska for any
discrimination by the Bank of the kind charged by
the government that may have occurred prior to this
date. If you decide to sign this Release, you should
sign on the two lines designated on it for your signa-
ture. You should then return it in the enclosed pre-
addressed envelope:

[address provided by the Bank]

The Fund will be established on July 1, 1997. Shortly
after that date, the Bank will mail a certified check to
you by certified mail, in the amount specified in this
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letter if you have signed and returned the enclosed
Release. Checks for any Release received after July 1,
1997, will be mailed upon receipt of the Release. In
addition, a second check will be mailed to you after
February 15, 1998. No further action will be neces-
sary on your part to receive the second check, if you
have signed and returned the Release.

The government believes the money designated above
for you to receive is a fair settlement of any claim
that you may have as a result of the discrimination
alleged in the lawsuit. Attorneys for the government
are willing to discuss this matter with you to answer
any questions you may have and discuss what options
are available to you. If you wish to discuss this mat-
ter with a government attorney you should call 1-800-
xxx-xxxx and leave your name, address and telephone
number. A government attorney will then contact you.
You may also write to:

Thomas J. Keary

Marta Campos

United States Department of Justice
Civil Rights Division

Housing and Civil Enforcement Section
P.O. Box 65998

Washington, D.C. 20035-5998

You should be aware that government attorneys can-
not act as your private attorney, however. Therefore,
you may also want to consult with a private attorney
to discuss this matter and the options available to
you, or to have an attorney of your choice contact the
government.
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If you do not want to participate in this settlement,
you may decline to do so. By declining to participate,
you will give up your right to receive the money dis-
cussed in this letter, but will not waive any other
rights or claims that you believe you are entitled to.

We look forward to hearing from you.

Sincerely,

ATTACHMENT B
GENERAL RELEASE
STATE OF SOUTH DAKOTA
COUNTY OF

WHEREAS, I, [Releaser name] understand that the
United States of America (“United States”) filed a
civil action in the United States District Court of
South Dakota against the First National Bank of
Gordon, Nebraska (“the Bank”) alleging violations of
the Equal Credit Opportunity Act, and the Fair
Housing Act, as amended, by discriminating against
American Indians in the provision of consumer loans;

WHEREAS, I further understand that the Bank de-
nied the allegations in all respects;

WHEREAS, I further understand that the United
States and the Bank have agreed to a settlement of
the above case and that the United States District
Court has approved and entered a Consent Order
which includes a provision for the establishment of a
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fund from which money is to be paid by the Bank to
persons whom the United States identifies as ag-
grieved by the discrimination alleged; and

WHEREAS, I further understand that the United
States has identified me as one of the persons it has
determined has been aggrieved by the discrimination
alleged,

THEREFORE, I agree to the following:

In consideration of dollars to be paid to me, I, [Re-
leaser name], hereby agree, effective upon receipt of
payment, to release the Bank and its current, former,
and future officers, directors, employees, agents, par-
ent companies, affiliates, and successors-in-interest
from all legal and equitable claims or causes of action
that have or might have been asserted by me or the
United States as of the date of execution of this
General Release that arise out of any alleged discrim-
ination on the basis of national origin with respect to
the interest rate on any consumer loan(s) I received
from the Bank.

I acknowledge and understand that, by signing this
Release and accepting this payment, I am waiving
any right to pursue my own legal action based on the
discrimination alleged by the United States in this
case.

I also acknowledge that I have been informed that I
may review the terms of this Release with an attor-
ney of my choosing, and to the extent that I have not
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obtained that legal advice, I voluntarily and knowing-
ly waive my right to do so.

I waive any claims I may have against the United
States arising out of this action.

This General Release constitutes the entire agree-
ment between First National Bank of Gordon, Ne-
braska, the United States, and me, without exception
or exclusion.

Signed this ___ day of ___, 1997.
[Releaser’s name]
DECLARATION

I state under penalty of perjury that the forgoing is
true and correct.

Signed this ___day of ___, 1997.
1.

For purposes of this Order, counsel for the United
States is Chief, Housing and Civil Enforcement Sec-
tion, Civil Rights Division, United States Department
of Justice, Post Office Box 65998, Washington, D.C.
20035-5998.




