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STATEMENT OF INTEREST
OF THE AMICI CURIAE"

Amici are federally recognized Indian Tribes, re-
gional Tribal organizations, and national Tribal organ-
izations. The vital protections provided by the Indian
Child Welfare Act (“ICWA”) to Indian children, Indian
families, and Indian Tribes are of significant im-
portance to Amici and their members. The challenges
to ICWA in this litigation seek to diminish ICWA’s pro-
tections and undermine the unique trust responsibili-
ties the United States owes to Indian children and
Indian Tribes. Amici are thus critically interested in
ensuring that ICWA continues to protect the best in-
terests of Indian children, families, and Tribes. Indi-
vidually or collectively, all Amici operate tribal child
welfare programs, provide direct child welfare or
health services to their members, or advocate on child
welfare issues affecting American Indian and Alaska
Native people.

Amici federally recognized Indian Tribes are
“Indian tribes” within the meaning that term is given
in ICWA. 25 U.S.C. § 1903(8). Each is a separate and
distinct tribal government, possessing the sovereign
authority to adjudicate the best interests of its member
children. Each operates, either itself or through a

1 No counsel for any party to these cases authored this brief
in whole or in part, and no person or entity other than Amici and
their counsel made a monetary contribution to the preparation or
submission of this brief. Counsel of record for all parties received
10 days’ notice of Amici’s intent to file this brief, and all parties
have consented to its filing. S. Ct. R. 37.2(a).
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tribal consortium, tribal child welfare programs that
regularly work with state child welfare agencies and
participate in state court child custody proceedings.
Each has a direct and immediate interest in achieving
the best outcomes for its member children, and knows
from experience that the procedural and substantive
rights secured by Congress in ICWA help achieve those
best outcomes. And each knows that a challenge to
ICWA threatens both the best interests of Indian chil-
dren and the very existence of Amici. A complete list of
Amici federally recognized Indian Tribes is included in
Appendix A to this brief.

Amici Association on American Indian Af-
fairs (AAIA), National Congress of American In-
dians (NCAI), National Indian Child Welfare
Association (NICWA), and other Indian organiza-
tions are tribal consortia and national and regional or-
ganizations dedicated to the rights of American Indian
and Alaska Native Tribes and individuals. Amici or-
ganizations share a commitment to the well-being of
Indian children and an understanding that ICWA is
critical to achieving the best interests of children and
preserving Indian families and Indian Tribes. A com-
plete list of Amici organizations is included in Appen-
dix A to this brief.

<&

SUMMARY OF THE ARGUMENT

Congress enacted ICWA in response to a nation-
wide crisis: the wholesale removal of Indian children
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from their families by state and private child welfare
agencies at rates far higher than those of non-Indian
families, often without due process. In response, Con-
gress established minimum federal standards for state
child welfare proceedings involving Indian children.
Congress carefully crafted ICWA to promote the best
interests of Indian children and to protect the rights of
parents, while balancing the jurisdiction and political
interests of Tribes and States. Amici agree with Peti-
tioners Secretary Deb Haaland et al. (“Federal Peti-
tioners,” No. 21-376) and the Cherokee Nation et al.
(“Tribal Petitioners,” No. 21-377) that ICWA is consti-
tutional and that the Court of Appeals for the Fifth
Circuit erred in holding otherwise.? Amici write sepa-
rately to detail the factual and legal history leading to
ICWA’s enactment, and to show how this landmark law
remains vital today for Indian children and families
across the country.

Since the founding of the United States, the Fed-
eral Government has recognized and protected the sov-
ereign status of Indian Tribes. This trust responsibility
has also long extended to the protection of Indian chil-
dren, a responsibility recognized in Indian treaties
that provide federal services, education, and trust
funds to these children. During the 19th century, shifts
in federal Indian policy led to the forcible removal of
Indian children from their families to military-style
boarding schools. Later, with federal encouragement,
States and private parties assumed responsibility for

2 Amici oppose review in Petitions Nos. 21-378 and 21-380.
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removing Indian children from their Tribes for adop-
tion with non-Indian families as a means to reduce res-
ervation populations and to satisfy the demand for
these children on the part of non-Indian parents. As
painstakingly described in Congressional testimony,
state child welfare systems repeatedly failed to place
Indian children with Indian families or to consult with
tribal governments concerning their welfare, leading
to the removal of Indian children from their families
and Tribes at shocking rates—in some cases more than
20 times the rate of non-Indian removal—for place-
ment in overwhelmingly non-Indian homes.

Congress responded to these crises, and reas-
serted its trust responsibility to Indian Tribes and chil-
dren, by enacting ICWA. ICWA’s careful, narrowly
tailored minimum federal standards have proven cru-
cial for the protection of Indian children and the
preservation of their relationship with their families
and Tribes. What is more, ICWA’s protections are widely
supported, not only by Tribes and child welfare ex-
perts, but also in numerous States, including in Texas,
where ICWA finds consistent backing at all levels of
government. This Court should grant Federal Petition-
ers’ and Tribal Petitioners’ petitions to correct the de-
cision of the Court of Appeals and uphold ICWA’s
constitutionality.

L 4
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ARGUMENT

I. The Federal Government Assumed a Trust
Responsibility for the Protection of Indian
Children at this Nation’s Founding, But
Subsequently Neglected this Responsibil-
ity During the Late 19th and Early 20th
Centuries.

Long before Congress enacted ICWA, the United
States acknowledged and exercised its trust responsi-
bility for the welfare of Indian children.? This history
predates the United States itself—on dJuly 12, 1775,
the Continental Congress appropriated funds for In-
dian education at the nascent Dartmouth College.
MARILYN IRVIN HoLr, INDIAN ORPHANAGES 87 (2001).
This Nation’s first Indian treaty, negotiated in the
midst of the Revolutionary War, acknowledged a re-
sponsibility for the “security of the old men, women
and children of the [Delaware] nation, whilst their war-
riors are engaged against the common enemy.” Treaty

3 The trust responsibility was first acknowledged by this
Court in Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 551-56, 560-
61 (1832), and is articulated in several founding-era treaties. See,
e.g., Treaty with the Six Nations of the Iroquois, preamble, Oct.
22, 1784, 7 Stat. 15 (“The United States of America give peace to
the Senecas, Mohawks, Onondagas and Cayugas, and receive
them into their protection . . . .”); Treaty with the Chickasaw, art.
2, Jan. 10, 1786, 7 Stat. 24 (“The Commissioners . . . of the Chick-
asaws, do hereby acknowledge the tribes and the towns of the
Chickasaw nation, to be under the protection of the United States
of America . . . .”); Treaty with the Wyandot, art. 5, Aug. 3, 1795,
7 Stat. 49 (“[Tlhe United States will protect all the said Indian
tribes in the quiet enjoyment of their lands against all citizens of
the United States, and against all other white persons . .. .”).
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with the Delawares, art. 3, Sept. 17, 1778, 7 Stat. 13
(emphasis added). And more than 110 subsequent In-
dian treaties provide for Indian education. Raymond
Cross, American Indian Education: The Terror of His-
tory and the Nation’s Debt to the Indian Peoples, 21 U.
ARK. LITTLE Rock L. REv. 941, 950 (1999). Other trea-
ties expressly provided for Indian child welfare by es-
tablishing trust funds for Indian orphans, e.g. Treaty
with the Shawnee, art. 8, May 10, 1854, 10 Stat. 1053;
or by establishing institutions for the care of Indian or-
phans. E.g. Treaty with the Cherokee, art. 25, July 19,
1866, 14 Stat. 799. These early exercises of federal au-
thority exemplify the Federal Government’s ongoing
obligation to provide for the welfare of Indian children.

Beginning in the 19th century, however, federal
policy shifted decisively towards compulsory assimi-
lation of Indians, particularly Indian children, into
mainstream society. Using funds provided in treaties
intended to ensure the protection of those children, the
Federal Government forcibly removed them from their
families to military-style boarding schools. See Co-
HEN’S HANDBOOK OF FEDERAL INDIAN LAw § 1.04, at 76
(Nell Jessup Newton ed., 2012) (“Schooling was in-
tended to provide Indian children with a substitute for
a civilized home life. ... The philosophy was most
simply expressed by Richard Henry Pratt, the
founder of Carlisle School: ‘Kill the Indian and Save
the Man.””); H.R. REp. No. 95-1386, at 9 (1978) (“1978
House Report”) (noting that federal boarding school
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programs “contribute[d] to the destruction of Indian
family and community life”).*

Later, in the 1950s, the Federal Government part-
nered with state and private agencies to form the In-
dian Adoption Project, which systematically facilitated
the adoption of Indian children to primarily non-In-
dian families in order to reduce reservation popula-
tions, reduce spending on boarding schools, and satisfy
a “large demand for Indian children on the part of An-
glo parents.” ELLEN SLAUGHTER, UNIV. OF DENVER
RscH. INST., INDIAN CHILD WELFARE: A REVIEW OF THE
LITERATURE 61 (1976), https://tinyurl.com/fy9h7wb2. In
addition, federal, private, and state child welfare offi-
cials collaborated to change state child welfare law and
policy in order to facilitate these placements. As Pro-
fessor Margaret Jacobs has noted:

The [Indian Adoption Project] gathered infor-
mation on state policies and practices and
then worked closely with state agencies to
loosen structural restraints that impeded
Indian adoptions. In fact, they promised in-
terested adoptive families that they could
generate Indian children to be adopted. . . . To
further its aims, the [Project] actually lobbied
for changes in state laws that would ease re-
strictions on the adoption of Indian children
and undermine tribal jurisdiction.

4 For this Court’s convenience, the legislative history under-
lying the enactment of the Indian Child Welfare Act may be found
on the public website of the National Indian Law Library, at
https:/tinyurl.com/au5d6a48.
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Margaret D. Jacobs, Remembering the “Forgotten
Child”: The American Indian Child Welfare Crisis of
the 1960s and 1970s, 37 AM. INDIAN Q. 136, 150 (2013).

During the same decade, the Bureau of Indian Affairs
(“BIA”) began the Urban Indian Relocation Program to
encourage tribal members to leave their reservations
and move to urban areas around the country. Thomas
A. Britten, Urban American Indian Centers in the late
1960s-1970s: An Examination of their Function and
Purpose, 27 INDIGENOUS PoLY J. 1, 2 (2017). By 1970,
the BIA had engineered the relocation of nearly 87,000
Indians from their reservations to urban areas around
the country—more than a quarter of the 340,000 Na-
tive Americans living in urban areas at the time. U.S.
DeP'T OF HEALTH, EDUC., & WELFARE, OFFICE OF SPE-
CIAL CONCERNS, A STUDY OF SELECTED SOCIO-ECONOMIC
CHARACTERISTICS OF ETHNIC MINORITIES BASED ON THE
1970 CENsus, VoL. III: AMERICAN INDIANS 83, Table J-1
(1974). One of the primary relocation cities was Dallas,
Texas, where the BIA established a relocation assis-
tance center. Britten, supra, at 2. By 1969, Dallas was
home to an estimated 15,000 Indians representing 84
Tribes, some from as far away as Alaska. Mary Patrick,
Indian Urbanization in Dallas: A Second Trail of
Tears?, 1 ORAL HisT. REV. 48, 49 (1973). As a result, In-
dian families increasingly interacted with state agen-
cies, including child welfare agencies.5

5 Of course, these actions did not serve to divest the Federal
Government of its trust responsibilities to Indian children. See,
e.g., United States v. Nice, 241 U.S. 591, 600 (1916) (noting Con-
gress’ authority over Indian affairs is a “continuing power of
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II. Congressional Hearings Detailed Abuses
by State Courts and State and Private
Child Welfare Agencies that Resulted in
the Widespread Displacement of Indian
Children from their Families.

By the 1970s, when Congress began its formal in-
vestigation into the removal of Indian children from
their families and placement in non-Indian homes,
state child welfare systems bore overwhelming respon-
sibility for this crisis. Congressionally commissioned
reports and wide-ranging testimony taken from inter-
ested Indians and non-Indians, and from governmen-
tal and non-governmental agencies, wove together a
chilling narrative: state and private child welfare
agencies, with the backing of state courts, systemati-
cally removed Indian children from their families with-
out evidence of harm, and without due process of law.
See, e.g., 1978 House Report at 27-28. Amicus AAIA
documented that Indian children were removed to fos-
ter care at much higher rates than non-Indian chil-
dren. Id. at 9. Indian placement rates by State ranged
from double to more than 20 times the non-Indian rate,
with between 53% and 97% of Indian children placed
in non-Indian foster homes. To Establish Standards for
the Placement of Indian Children in Foster or Adoptive

which Congress cl[an] not devest itself”); see also McClanahan v.
Tax Comm’n of Ariz., 411 U.S. 164, 173 n.12 (1973) (noting that
provision of state services to a tribe “cannot affect their [relation-
ship with the United States], which can only be changed by treaty
stipulation, or a voluntary abandonment of their tribal organiza-
tion.” (quoting In re Kansas Indians, 72 U.S. (5 Wall.) 737, 757
(1866))).
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Homes, to Prevent the Breakup of Indian Families, and
for Other Purposes: Hearing on S. 1214 Before the
S. Select Comm. on Indian Affairs, 95th Cong. 1, 539-
40 (1977) (“1977 Senate Hearing”). Nationwide, “[t]he
adoption rate of Indian children was eight times that
of non-Indian children [and] [a]pproximately 90% of
the . . . Indian placements were in non-Indian homes.”
Miss. Band of Choctaw Indians v. Holyfield, 490 U.S.
30, 33 (1989) (citing Problems that American Indian
Families Face in Raising Their Children and How
These Problems are Affected by Federal Action or Inac-
tion: Hearings Before the Subcomm. on Indian Affairs,
S. Comm. on Interior and Insular Affairs, 93rd Cong. 1,
75-83 (1974) (“1974 Senate Hearings”) (statement of
William Byler)).® Overall, the evidence presented to
Congress was both stunning and bleak: “25-35% of . . .
Indian children had been separated from their families

6 Among American Indian and Alaska Native children placed
for adoption, as many as 97% in Minnesota—home to Child P. in
the matter before this Court—were placed in non-Indian homes.
1977 Senate Hearing at 537-603. Indeed, in 1971 and 1972, nearly
one-quarter of all Indian children in Minnesota under one year of
age were adopted. 1978 House Report, at 9. In Arizona—home to
A.L.M.—Indian children were 3.5 times more likely than non-In-
dian children to be removed from their homes and placed in adop-
tive or foster care. 1977 Senate Hearing at 544; see id. at 546
(noting that in one county, 45 times as many Indian children as
non-Indian children were in state-administered foster care). In
Nevada—home to Baby O.—Indian children were 7 times more
likely than non-Indian children to be removed and placed in foster
care. 1977 Senate Hearing at 574; see also 1974 Senate Hearings
at 40-44 (detailing harassment and abuse of an Indian woman
and her children by Nevada authorities under the guise of foster
care placement) (statement of Margaret Townsend).
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and placed in adoptive families, foster care, or institu-
tions.” Holyfield, 490 U.S. at 32.

A. Congress Recognized that States Fre-
quently Disregarded Due Process,
Tribal Family Practices, and Tribal
Sovereignty in the Removal and Place-
ment of Indian Children.

The House Committee on Interior and Insular Af-
fairs noted that States had failed “to take into account
the special problems and circumstances of Indian fam-
ilies and the legitimate interest of the Indian tribe in
preserving and protecting the Indian family as the
wellspring of its own future.” 1978 House Report at 19;
see also Holyfield, 490 U.S. at 45 (“Congress perceived
the States and their courts as partly responsible for
the child separation problem it intended to correct.”).
Congress ultimately found that the “States, exercising
their recognized jurisdiction over Indian child custody
proceedings through administrative and judicial bod-
ies, have often failed to recognize the essential tribal
relations of Indian people and the cultural and social
standards prevailing in Indian communities and fami-
lies.” 25 U.S.C. § 1901(5).

Congress found that state child welfare systems
contributed to the crisis by repeatedly failing to place
Indian children with Indian families. See, e.g., 1974
Senate Hearings at 61 (testimony of Dr. Carl Mindell,
Department of Psychiatry and Child Psychiatry, Al-
bany Medical College) (“[W]elfare agencies tend to
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think of adoption too quickly without having other op-
tions available . . . . [W]elfare agencies are not making
adequate use of the Indian communities themselves.
They tend to look elsewhere for adoption type of
homes.”); see also Jacobs, supra, at 137 (“How did it
come to pass that the fostering and adoption of Indian
children outside their families and communities had
reached these crisis proportions by the late 1960s?
State welfare authorities and [BIA] officials alleged a
dramatic rise in unmarried Indian mothers with un-
wanted children and claimed that many Indian indi-
viduals and families lacked the resources and skills to
properly care for their own children.”).

One of the most frequent complaints was the ten-
dency of social workers to apply standards that ignored
the realities of Indian societies and cultures:

[Tlhe dynamics of Indian extended families
are largely misunderstood. . . . The concept of
the extended family maintains its vitality and
strength in the Indian community. By custom
and tradition, if not necessity, members of the
extended family have definite responsibilities
and duties in assisting in childrearing.

1978 House Report at 10, 20; see also Holyfield, 490
U.S. at 35 n.4 (“One of the particular points of concern
was the failure of non-Indian child welfare workers to
understand the role of the extended family in Indian
society.”).” The failure to account for these cultural

7 Not only did state social workers often misunderstand the
dynamics of Indian communities, they also exaggerated the prob-
lems of those communities while overlooking those same problems
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practices led “many social workers, ignorant of Indian
cultural values and social norms, [to] make decisions
that are wholly inappropriate in the context of Indian
family life and so they frequently discover neglect or
abandonment where none exists.” 1978 House Report
at 10; see also 1977 Senate Hearing at 73 (statement of
Sen. Abourezk) (“non-Indian agencies . . . consistently
thought that it was better for the child to be out of the
Indian home whenever possible”). Indeed, state agen-
cies often removed or threatened the removal of Indian
children because their families placed them in the care
of relatives or in homes that lacked the amenities that
could be found in non-Indian society. See, e.g., 1977
Senate Hearing at 77-78, 166, 316; To Establish Stand-
ards for the Placement of Indian Children in Foster or
Adoptive Homes, to Prevent the Breakup of Indian
Families, and for Other Purposes: Hearing on S. 1214
Before the Subcomm. On Indian Affairs and Public
Lands of the H. Comm. on Interior and Insular Affairs,
95th Cong. 115 (1978) (“1978 House Hearings”).

Critically, state courts allowed these abuses to oc-
cur in virtually an unfettered fashion. “The decision to
take Indian children from their natural homes is, in
most cases, carried out without due process of law.”
1978 House Report at 10-12; see also Jacobs, supra, at
151-52. Testimony before Congress revealed “substan-
tial abuses of proper legal procedures,” and that Indian

in the wider society. Jacobs, supra, at 148 (“Although alcohol use
and abuse permeated all levels of American society, social work-
ers and other state authorities imagined virtually all Indians as
alcoholics who were incapable of raising their own children.”).
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parents were “often unaware of their rights and were
not informed of them, and they were not given ade-
quate advice or legal assistance at the time when they
lost custody of their children.” 123 CoNG. REC. 21042,
21043 (1977) (statement of Sen. Abourezk). Tribes, too,
frequently were kept in the dark about the removal of
Indian children from their families. See, e.g., 1977 Sen-
ate Hearing at 156 (statement of Hon. Calvin Isaac)
(noting that “[r]emoval is generally accomplished with-
out notice to or consultation with responsible tribal au-
thorities”).

B. Congress Found that Removal of In-
dian Children to Out-of-Home, Non-
Indian Placements Was Not in the
Best Interests of Indian Children, Fam-
ilies, and Tribes.

“Congress’ concern over the placement of Indian
children in non-Indian homes was based in part on
evidence of the detrimental impact on the children
themselves of such placements outside their culture.”
Holyfield, 490 U.S. at 49-50. Testimony to Congress
was replete with examples of Indian children placed in
non-Indian homes who later suffered from identity cri-
ses in adolescence and adulthood. See, e.g., 1974 Senate
Hearings at 110, 113-14 (testimony of Dr. James H.
Shore, Psychiatry Training Program and William W.
Nicholls, Director, Tribal Health Program, Confeder-
ated Tribes of the Warm Springs Reservation); id. at
45-46 (testimony of Dr. Joseph Westermeyer, Depart-
ment of Psychiatry, University of Minnesota). Such
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testimony led the American Indian Policy Review Com-
mission to conclude that “[r]Jemoval of Indians from In-
dian society has serious long- and short-term effects
... for the individual child . . . who may suffer untold
social and psychological consequences.” S. REP. NO. 95-
597 (1977), at 37, 43. More recent scholarship bears
these findings out. A 2017 study comparing mental
health outcomes of Native and White adoptees found
that Native adoptees “are even more vulnerable to
mental health problems within the adoptee popula-
tion” and “were more likely to report alcohol addiction,
alcohol recovery, drug addiction, drug recovery, self-as-
sessed eating disorder, eating disorder diagnosis, self-
injury, suicidal ideation, and suicide attempt.” Ashley
L. Landers, Sharon M. Danes, Kate Ingalls-Maloney,
Sandy White Hawk, American Indian and White Adopt-
ees: Are There Mental Health Differences?, 24 AM. INDIAN
ALASKA NATIVE MENTAL HEALTH RSCH. 2, 54, 69 (2017).

Finally, the legislative record reflects “considera-
ble emphasis on the impact on the tribes themselves of
the massive removal of their children.” Holyfield, 490
U.S. at 34. “For Indians generally and tribes in partic-
ular, the continued wholesale removal of their children
by nontribal government and private agencies consti-
tutes a serious threat to their existence as ongoing,
self-governing communities.” 124 CoNG. REc. 38103
(1978) (statement of Rep. Lagomarsino); see also id. at
38102 (statement of sponsor Rep. Udall) (“Indian
tribes and Indian people are being drained of their
children and, as a result, their future as a tribe and a
people is being placed in jeopardy.”).
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C. ICWA Was Carefully and Narrowly Tai-
lored to Address the Nationwide Crisis
that Congress Identified and to Fur-
ther the Federal Trust Responsibility.

Following years of deliberation, Congress enacted
ICWA to remedy the widespread harms that state and
private agencies had helped to enable. At its core,
ICWA establishes “minimum Federal standards for the
removal of Indian children from their families and the
placement of such children in foster or adoptive
homes.” 25 U.S.C. § 1902. ICWA’s provisions were care-
fully crafted to address the harms identified during
Congressional hearings, thereby reflecting “a Federal
policy that, where possible, an Indian child should re-
main in the Indian community.” Holyfield, 490 U.S. at
37 (quoting 1978 House Report at 23). More fundamen-
tally, ICWA constitutes a reassertion of the federal
trust responsibility—one that was disastrously aban-
doned in favor of state authority during the late 19th
and early 20th centuries.

To further these goals, Congress established
preferences for the adoptive and foster placement of
Indian children. 25 U.S.C. § 1915(a) (adoptive place-
ment), § 1915(b) (foster and preadoptive placement).
The first preference is always for placement within the
Indian child’s “extended family.” Id. at §§ 1915(a)(1),
1915(b)(i). The next preference is for placement with a
member of the Indian child’s Tribe, id. at § 1915(a)(2),
or foster home that has the approval of the Indian
child’s Tribe. Id. at § 1915(b)(ii). Such preferences
help ICWA achieve Congress’ stated purposes of
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“promot[ing] the stability and security of Indian tribes
and families.” Id. at § 1902.

When those first- and second-order placements
are not available, or not in the Indian child’s best in-
terests, ICWA also gives preference to placement with
other Indian families. Id. at § 1915(a)(3), § 1915(b)(ii1).
These provisions recognize and effectively codify pro-
tections for the extended family dynamic discussed at
length in testimony, which, Congress found, had cer-
tain commonalities that spanned tribal cultures. See,
e.g., 1978 House Hearings at 68, 69 (statement of
LeRoy Wilder, AATA) (“Indian cultures universally rec-
ognize a very large extended family.”). Placement with
an Indian family, even one affiliated with a Tribe dif-
ferent from the Indian child’s Tribe, helps to protect
and preserve the child’s identity as an Indian. Lynn
Klicker Uthe, The Best Interests of Indian Children in
Minnesota, 17 AM. INDIAN L. REv. 237, 252-53 (1992)
(describing significance of Indian cultural identity in
well-being of Indian children). It also helps to protect
and preserve the Indian child’s legal and political iden-
tity as an Indian. Because Indian political status is
ICWA’s touchstone, see 25 U.S.C. §§ 1903(3), (4), (8)
(defining, respectively, “Indian,” “Indian child,” and
“Indian tribe”), an Indian child will share with an In-
dian family—even an Indian family affiliated with a
different Tribe—political status as an Indian that en-
titles them to certain employment preferences, 20
U.S.C. § 4418; 25 U.S.C. § 5116; health care, 25 U.S.C.
§ 1603(12); housing assistance, 25 U.S.C. § 4103(10);
and other benefits provided to Indians because of their
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status as Indians. There is ample evidence in the leg-
islative history to show that Congress, through this
preference, was acting “to protect the best interests of
Indian children.” 25 U.S.C. § 1902.

III. ICWA Implementation at a State Level Has
Improved Child Welfare Services for In-
dian Families and Has Fostered Tribal-
State Cooperation in Child Welfare Cases.

A. ICWA Remains Vital for the Protection
of Indian Children, Families, and Tribes.

ICWA’s protections for Indian children and fami-
lies are now widely praised among national child wel-
fare organizations.®! However, while ICWA’s procedural
safeguards have significantly improved Indian child
welfare outcomes, progress is not universal. As the
American Psychological Association testified nearly 20
years after ICWA’s passage, “I[m]any of the controver-
sial cases surrounding the adoption of Indian children
appear to have developed as a result of poor or non-
existent enforcement of ICWA provisions.” J. Hearing
Before the S. Comm. on Indian Affairs and the H.
Comm. on Res. on S. 569 and H.R. 1082, To Amend the
Indian Child Welfare Act of 1978, 105th Cong. 1, 228
(1997). Many States continue to have vastly dispro-
portionate rates of Indian children in out-of-home
placements compared to the general child population.
See NATL CouNcCIL OF Juv. & FamiLy Ct. JUDGES,

8 Amici Casey Family Programs et al. detail this point, and
undersigned Amici urge this Court’s attention to this brief.
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DISPROPORTIONALITY RATES FOR CHILDREN OF COLOR IN
FosTER CARE (FiscAL YEAR 2015) 5-6 (2017), https:/
tinyurl.com/yx2rbt;j7.° In addition, serious due process
violations in child custody proceedings involving In-
dian children continue today. Until recently South Da-
kota state courts conducted cursory removal hearings
lasting just a few minutes at which Indian parents
were not allowed even to view documents outlining the
case against them. Oglala Sioux Tribe v. Van Hunnik,
100 F. Supp. 3d 749, 770 (D.S.D. 2015), rev'd on other
grounds sub nom. Oglala Sioux Tribe v. Fleming, 904
F.3d 608 (8th Cir. 2018), cert. denied, 140 S. Ct. 105
(2019).

In recognition of the evident need for thorough
and consistent implementation of ICWA, the Depart-
ment of the Interior’s Final Rule for Indian Child Wel-
fare Act Proceedings, 81 Fed. Reg. 38777 (June 14,
2016), furthers the Act’s laudable goals by synthesiz-
ing nearly forty years of case law, legislative changes,
and evolution in social work practice to provide state
courts with additional clarity in implementing the law.

® In Minnesota, for example, Indian children are 1.7% of the
population but represent 25.8% of the children in foster care.
NATL CTR. FOR JUV. JUSTICE, DISPROPORTIONALITY RATES FOR CHIL-
DREN OF COLOR IN FOSTER CARE DASHBOARD, Minnesota (hereinaf-
ter “NCdJdJ Dashboard”), https:/tinyurl.com/k7ew637k. In Alaska,
Indian children represent 21.6% of the population but represent
57.3% of the children in foster care. NCJJ Dashboard, supra,
Alaska. These statistics have been largely unchanged for decades;
when drafting ICWA, Congress was presented with statistics that
showed that Alaska Native children were three times more likely
than non-Native children to be in foster care. S. REp. No. 95-597,
at 46 (1977).
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Amici were not alone in supporting these efforts to
properly implement the law. In fact, Texas’s Depart-
ment of Family and Protective Services (“DFPS”) sub-
mitted comments stating that “DFPS fully supports
the Indian Child Welfare Act.” Letter from John J. Spe-
cia, Jr., Commissioner, to Elizabeth Appel, U.S. Dep’t of
Interior, Re: Notice of Proposed Rulemaking (“NPRM”)
Regulations for State Courts and Agencies in Indian
Child Custody Proceedings 25 CFR Part 23 (May 19,
2015), https://tinyurl.com/3mhja9er.

What is more, many of the same state court judges
and court personnel that Petitioner Texas claims suffer
under ICWA’s yoke have embraced Interior’s efforts.
Noting that “[d]iffering interpretations [of ICWA] have
resulted in inconsistent, and sometimes conflicting,
practices by various State courts and agencies and dif-
ferent minimum standards are being applied across
the United States, contrary to Congress’ intent,” the
National Council of Juvenile and Family Court Judges
(“NCJFCJ”) filed comments in favor of Interior’s pro-
posed regulations. Mem. from Nat’l Council of Juv. &
Fam. Ct. Judges to Elizabeth Appel, U.S. Dep’t of Inte-
rior, Proposed Indian Child Welfare Act Regulations
(May 14, 2015), https://tinyurl.com/9ufyd7y9. These
comments came on the heels of an earlier NCJFCJ res-
olution supporting full implementation of the Indian
Child Welfare Act, noting that such implementation
“should be a priority for all state courts” and that
“NCJFCJ encourages states to adopt ICWA in its en-
tirety in state law.” Resolution in Support of Full Im-
plementation of the Indian Child Welfare Act, Nat’l
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Council of Juv. & Fam. Ct. Judges (July 13, 2013),
https://tinyurl.com/57p5r9b5. ICWA’s protections for
Indian children, families, and Tribes remain as vital as
they were forty years ago.

B. Texas Has Enacted ICWA as Official
Policy.

While Texas has taken issue with ICWA in these
and other proceedings, other actions by its Legislative,
Executive, and Judicial branches tell a different story.
For its part, in response to reports “suggest[ing] that
many judges in Texas who deal with child protective
services cases are unaware of the federal Indian Child
Welfare Act,” the Texas Legislature in 2015 amended
the Texas Family Code to mandate inquiry into the
tribal status of children and families involved in child
welfare cases. H. REP. 84(R)-16852, Reg. Sess., at 1
(Tex. 2015); Act of April 30, 2015, 84th Leg., Reg. Sess.,
ch. 697 §§ 1-3, 2015 Tex. Sess. Law. Serv. 1 (West); Tex.
Fam. Code §§ 262.201(f), 263.202(f-1), and 263.306(a-
1)(3).1° According to its sponsor, the legislation was in-
tended to ensure “proper efforts to identify the herit-
age of Native American children” so that Texas “helpl[s]
such children remain connected with their families
and tribes while going through a child protection suit
and assist[s] the judicial and court community in

10 The relevant tribal status provisions were moved to their
current location in the Code in 2017. See Act of May 1, 2017, 85th
Leg., Reg. Sess., ch. 910 § 262.201, 2017 Tex. Sess. Law. Serv. 1
(West); Act of April 19, 2017, 85th Leg., Reg. Sess., ch. 324
§ 7.009, 2017 Tex. Sess. Law. Serv. 1 (West).
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upholding the important promise made in the Indian
Child Welfare Act of 1978.” H. REP. 84(R)-16852, Reg.
Sess., at 1 (Tex. 2015) (emphasis added).!* The legisla-
tion was signed into law by Governor Abbott after
passing both the Texas House and Senate with near-
unanimous support.'? And, as noted above, Texas
DFPS submitted official comments to the Federal Gov-
ernment strongly supporting ICWA.

Outside of the present litigation, Texas continues
to express support for ICWA and its implementation.
The Texas Supreme Court Permanent Judicial Com-
mission for Children, Youth and Families, a state body
that “exists to improve the judicial handling of child
protection cases systemically through improvements
in technology, attorney and judicial training, and court
improvement pilot projects,” has stated that it “sup-
ports partnering with system stakeholders to promote
ongoing knowledge and understanding of the ICWA
and its importance.” TEXAS DEPT OF FAM. & PROT.

11 In fact, Texas child welfare workers have at times failed to
afford Indian children ICWA’s protections by presuming that chil-
dren were not Indian children if they didn’t look Indian. Hana E.
Brown, Who Is an Indian Child? Institutional Context, Tribal Sov-
ereignty, and Race-Making in Fragmented States, 85 AM. Soc.
REv. 776, 784-85 (2020) (citing Jo A. Kessel & Susan P. Robbins,
The Indian Child Welfare Act: Dilemmas and Needs, 63 CHILD
WELFARE 225, 228 (1984)).

12 H. JOURNAL, 84th Leg., Reg. Sess., 2164-65 (Tex. 2015),
https:/tinyurl.com/2swzbj34 (stating that the legislation (House
Bill 825) passed the Texas House of Representatives by a vote of
125 to 15); S. JOURNAL, 84th Leg., Reg. Sess., 2321 (Tex. 2015),
https://tinyurl.com/nm2babre (stating HB 825 passed the Texas
Senate by a vote of 29 to 2).
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SERVS. (TExAs DFPS), 2015-2019 TitLE IV-B CHILD &
FAamILY SERVS. PLAN FINAL REPORT, 10, 124. Texas also
has entered into tribal-state agreements to better im-
plement ICWA and other child welfare issues affecting
each sovereign,’® and just this past January hosted
the Texas Indian Child Welfare Act Summit alongside
all three of Texas’s federally recognized Indian Tribes.
See 2021 TExAs INDIAN CHILD WELFARE ACT SUMMIT,
https:/tinyurl.com/ce2tpznr (Jan. 8, 2021). Texas DFPS
noted in its comments on the Final Rule that it:

has worked collaboratively with the three fed-
erally recognized tribes in Texas and many
other tribes throughout the country, as well as
community stakeholders throughout Texas to
develop best practices that will inure to the
benefit of tribal children and families. This
agency maintains an ongoing dialogue with
Texas tribes to address both case specific and
systemic issues. While there is always room
for improvement, our commitment to both the
letter and spirit of the ICWA is clear.

Letter from Commissioner John J. Specia, dJr., supra.
Texas DFPS’s agreements with Ysleta Del Sur Pueblo

13 See, e.g., Mem. of Understanding between Ysleta Del Sur
Pueblo/Tigua Tribe & the Tex. Dep’t of Fam. & Prot. Servs., Child
Prot. Servs. Div. (July 27, 2009), https:/tinyurl.com/yx9bc2jt; Mem.
of Understanding between Alabama-Coushatta Tribe of Tex. &
the Tex. Dep’t of Fam. & Prot. Servs., Child Prot. Servs. Div., Re-
gions 4 and 5 (April 21, 2010), https://tinyurl.com/yya9coag. Upon
information and belief, the Ysleta Del Sur Pueblo/Tigua Tribe
agreement has since expired, but the Tribe and DFPS continue to
operate under the expired agreement. Texas is one of 39 States to
have entered such agreements. Brown, supra note 11, at 791.
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Tribe and Alabama-Coushatta Tribe of Texas are
“based on the fundamental principles of government-
to-government relationships,” recognize “each respec-
tive sovereign’s interests,” and provide protocols for
investigation of child welfare matters on- and off-
reservation, as well as notice to the Tribes under
ICWA. Supra note 13 at 2 (Ysleta Del Sur Pueblo/
Tigua Tribe) and 1 (Alabama-Coushatta Tribe). In par-
ticular, the Alabama-Coushatta Tribe’s MOU provides
that DFPS shall “[w]ork cooperatively with the Tribe’s
[child welfare department] to the greatest extent pos-
sible to ensure that appropriate services, consistent
with the Tribe’s culture and traditions, are provided in
any case involving an Alabama-Coushatta Tribe of
Texas child while maintaining the child’s best interest
at all times.” Id. at 2.

Texas’s efforts at a legislative and agency level to
implement the Indian Child Welfare Act should be
lauded. Fundamentally, ICWA creates a framework for
collaboration among States, Tribes, and the Federal
Government—one that furthers, not hinders, their re-
spective sovereignty, as well as the best interests of In-
dian children, families, and Tribes. Stripping away
ICWA’s protections would endanger the progress in
child and family outcomes identified by child welfare
experts, juvenile court judges, and state child welfare
agencies. This Court need not, and should not, enable
such a result.

L 4
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CONCLUSION

For the foregoing reasons, Amici join the Federal
Petitioners and the Tribal Petitioners in respectfully
urging that this Court grant the petitions so that
ICWA’s constitutionality may be affirmed.
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APPENDIX A
AMICUS CURIAE FEDERALLY

RECOGNIZED TRIBES ON THIS BRIEF:

Alabama
Poarch Band of Creek
Indians

Alaska
Akiachak Native
Community
Akiak Native Community
Alakanuk Tribal Council
Alatna Tribe
Aleut Community of
St. Paul Island
Tribal Government
Asa’carsarmiut Tribe
Central Council of Tlingit
& Haida Indian Tribes
of Alaska
Chinik Eskimo Community
Curyung Tribal Council
Hoonah Indian Association
Kenaitze Indian Tribe
Ketchikan Indian
Community
King Island Native
Community
Klawock Cooperative
Association
Mary’s Igloo
Traditional Council

Mentasta Traditional

Council
Native Village of Atka
Native Village of Diomede
Native Village of Elim
Native Village of Eyak
Native Village of Gakona
Native Village

of Kwigillingok
Native Village of Ouzinkie
Native Village of Paimiut
Native Village of

Port Graham
Native Village of Teller
Native Village

of Unalakleet
Native Village of Wales
Native Village of

White Mountain
Ninilchik Village Tribe
Nome Eskimo Community
Nondalton Tribal Council
Noorvik Native Community
Organized Village of Kake
Skagway Village
Sun’aq Tribe of Kodiak
Tangirnaq Native Village

(aka Woody Island)
Village of Solomon
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Arizona
AKk-Chin Indian Community
Gila River
Indian Community
Hopi Tribe
Hualapai Indian Tribe
of the Hualapai Indian
Reservation, Arizona
Kaibab Band of
Paiute Indians
Pascua Yaqui Tribe
Salt River Pima-Maricopa
Indian Community
San Carlos Apache Tribe
Tohono O’odham Nation
White Mountain
Apache Tribe
Yavapai-Apache Nation

California
Agua Caliente Band
of Cahuilla Indians
Bear River Band of the
Rohnerville Rancheria
The Big Pine Paiute Tribe
of the Owens Valley
Big Sandy Rancheria
of Western Mono
Indians of California
Big Valley Band of Pomo
Indians of the Big
Valley Rancheria

Cachil Dehe Band of
Wintun Indians of the
Colusa Community

Cahto Tribe of the
Laytonville Rancheria

Cher-Ae Heights Indian
Community of the
Trinidad Rancheria

Cloverdale Rancheria
of Pomo Indians
of California

Dry Creek Rancheria
Band of Pomo Indians

Elk Valley Rancheria,
California

Enterprise Rancheria
of Maidu Indians
of California

Ewiiaapaayp Band of
Kumeyaay Indians

Federated Indians
of Graton Rancheria

Guidiville Rancheria
of California

Habematolel Pomo
of Upper Lake Tribe

Hoopa Valley Tribe

Iipay Nation of
Santa Ysabel

Ione Band of
Miwok Indians

Jamul Indian
Village of California

Karuk Tribe
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Kashia Band of Pomo
Indians of the
Stewarts Point Rancheria

Manchester-Point Area
Band of Pomo Indians

Mechoopda Indian Tribe
of Chico Rancheria

Mooretown Rancheria
of Maidu Indians
of California

North Fork Rancheria
of Mono Indians

Pala Band of
Mission Indians

Pechanga Band of
Luiseno Indians

Redding Rancheria

Resighini Rancheria

Rincon Band of
Luiseno Indians

Round Valley Indian Tribes

Santa Rosa Band of
Cahuilla Indians

Santa Ynez Band of
Chumash Indians

Sherwood Valley Band
of Pomo Indians

Shingle Springs Band
of Miwok Indians

Susanville Indian
Rancheria

Torres Martinez Desert
Cahuilla Indians

United Auburn

Indian Community
Wilton Rancheria
Yocha Dehe Wintun Nation
Yurok Tribe

Colorado
Southern Ute Indian Tribe

Connecticut

Mashantucket (Western)
Pequot Tribe

Mohegan Tribe of Indians
of Connecticut

Florida
Miccosukee Tribe of
Indians of Florida

Idaho

Kootenai Tribe of Idaho

Nez Perce Tribe

Shoshone-Bannock
Tribes of the Fort
Hall Reservation

Indiana

Pokagon Band of
Potawatomi Indians,
Michigan and Indiana

Kansas
Iowa Tribe of Kansas
and Nebraska
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Kickapoo Tribe of the
Kickapoo Reservation
in Kansas

Prairie Band
Potawatomi Nation

Sac and Fox Nation

of Missouri in Kansas
and Nebraska

Louisiana
Chitimacha Tribe
of Louisiana
Jena Band of
Choctaw Indians
Tunica-Biloxi Indian Tribe

Maine

Aroostook Band of Micmacs

Houlton Band of
Maliseet Indians

Penobscot Nation

Massachusetts
Wampanoag Tribe of
Gay Head (Aquinnah)

Michigan

Keweenaw Bay
Indian Community

Lac Vieux Desert Band of
Lake Superior
Chippewa Indians

Match-E-Be-Nash-She-Wish
Band of Pottawatomi

Indians (a/k/a the

Gun Lake Tribe)
Nottawaseppi Huron Band

of the Potawatomi
Sault Ste. Marie Tribe of

Chippewa Indians

Minnesota

Fond du Lac Band of
Lake Superior Chippewa

Red Lake Band of
Chippewa Indians

Shakopee Mdewakanton
Sioux Community

Mississippi Band
of Choctaw Indians

Montana

Assiniboine and Sioux
Tribes of the Fort Peck
Indian Reservation

The Confederated Salish
and Kootenai Tribes

Fort Belknap Indian
Community of the Fort
Belknap Reservation
of Montana

Little Shell Tribe
of Chippewa
Indians of Montana
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Nebraska
Ponca Tribe of Nebraska

Nevada
Walker River Paiute Tribe

New Mexico
Pueblo de Cochiti
Pueblo of Jemez
Pueblo of Laguna
Pueblo of San Felipe

New York
Saint Regis Mohawk Tribe
Seneca Nation of Indians

North Carolina
Eastern Band of
Cherokee Indians

North Dakota

Spirit Lake Tribe

Three Affiliated Tribes of
the Fort Berthold
Reservation

Turtle Mountain Band of
Chippewa Indians

Oklahoma
Choctaw Nation
of Oklahoma
Citizen Potawatomi Nation

Delaware Tribe of Indians
Eastern Shawnee

Tribe of Oklahoma
Miami Tribe of Oklahoma
Muscogee (Creek) Nation
Osage Nation
Peoria Tribe of Indians

of Oklahoma
Shawnee Tribe
Wyandotte Nation

Oregon
Confederated Tribes of

the Grand Ronde
Community of Oregon
Confederated Tribes
of Siletz Indians
Confederated Tribes of
the Umatilla Indian
Reservation
Cow Creek Band of
Umpqua Tribe of Indians
The Confederated Tribes
of the Warm Springs
Reservation of Oregon

South Dakota
Oglala Sioux Tribe
Rosebud Sioux Tribe
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Texas
Alabama-Coushatta
Tribe of Texas
Kickapoo Traditional
Tribe of Texas
Ysleta del Sur Pueblo

Utah

Confederated Tribes of the
Goshute Reservation

The Paiute Indian Tribe
of Utah (Cedar Band of
Paiutes, Kanosh Band
of Paiutes, Koosharem
Band of Paiutes, Indian
Peaks Band of Paiutes,
and Shivwits Band
of Paiutes)

Virginia
Chickahominy Indian Tribe
Chickahominy Indian
Tribe—Eastern Division
Monacan Indian Nation
Nansemond Indian Nation
Pamunkey Indian Tribe
Upper Mattaponi
Indian Tribe

Washington
Confederated Tribes and

Bands of the

Yakama Nation
Kalispel Tribe of Indians
Lower Elwha Klallam

Tribe (aka Lower Elwha

Tribal Community)
Nisqually Indian Tribe
Nooksack Indian Tribe
Port Gamble

S’Klallam Tribe
Puyallup Tribe of Indians
Samish Indian Nation
Sauk-Suiattle Indian Tribe
Squaxin Island Tribe
Suquamish Tribe
Swinomish Indian

Tribal Community
Tulalip Tribes

Wisconsin
Menominee Indian
Tribe of Wisconsin
Red CIliff Band of
Lake Superior
Chippewa Indians
St. Croix Chippewa
Indians of Wiscon



App. 7

AMICUS CURIAE NATIONAL TRIBAL
ORGANIZATIONS ON THIS BRIEF:

Association on American Indian Affairs

National Congress of American Indians
National Indian Child Welfare Association

AMICUS CURIAE OTHER NATIONAL
AND REGIONAL TRIBAL
ORGANIZATIONS ON THIS BRIEF:

Arctic Slope Native Association

Association of Village Council Presidents
Bristol Bay Native Association

Chugachmiut

Eight Northern Indian Pueblos Council, Inc.
Kawerak, Inc.

Kodiak Area Native Association

Maniilaq Association

Tanana Chiefs Conference

Alaska Native Tribal Health Consortium
Bristol Bay Area Health Corporation

Indian Health Council, Inc.

Navajo Health Foundation — Sage Memorial Hospital
Northwest Portland Area Indian Health Board
Norton Sound Health Corporation

Riverside-San Bernardino County Indian Health, Inc.



App. 8

Alaska Native Justice Center

California Tribal Families Coalition
Nebraska Indian Child Welfare Coalition
Michigan Indian Legal Services

National Indian Justice Center

Native American Disability Law Center
Oklahoma Indian Child Welfare Association
Affiliated Tribes of Northwest Indians
Alaska Federation of Natives

Americans for Indian Opportunity

Center for Indian Law and Policy

First Alaskans Institute

Great Plains Tribal Chairman’s Association, Inc.
Native American Budget and Policy Institute

Self-Governance Communication and
Education Tribal Consortium

Tribal Law and Policy Institute
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