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PETITIONER’S REPLY BRIEF

Kornwolf has been criminally Co*w:ia*‘a@d at the in-
stance of the federal government for selling property

which he not only indisputably owned, but which also
18 innocuous and historically significant. The govern-
ment does not dispute that Kornwolf had no reason to
suspect when he obtained this property decades ago
that its sale would one day be criminal. The purported

justification for criminalizing this most basic of com-

mercial transactions is protection of the living

eagle, yet the feathers that are an integral oart of this

property are from birds which died ¢

Neither Kornwolfnor any other owner of

>red ‘{ndian artifacts has ever had the f\@q@‘“if of a
judicial determination that denying them possibly the

moﬂ iunc;am@nml aspect of property owne: ‘Z’fnp has
contributed in any way to protection of the goldeneagle.
At the same time, prosecutions such as thi u.m.\cubw

edly promote destruction of antique Indian artifacts.

The government’s response to Kornwolf’s claim that
this pruwcwson is an unconstitutional taking of his
property 1s that the Fifth Amendment p‘imarﬁy pro-

tsreal asopposed to personal prope 31t
that finds no support in the history or
Amendment. In response to Kornwolf’s a mvn* that
he hasbeendenied all economicvalue in his property —
> sale 1s the only practical means of realizing
r A NoN-ine mp—producmﬁ asset — the govern-
i suggests he can destroy the artifact and

!

sell some pb art of it or pitch a tent and charge
n to see 1t. And although the ﬂovemmamﬁ
18 that Kornwolf hasno right to compensation,
ts its own Catch-22, that this Court cannot
consider Kornwolf's const;tutmna? arguments because

he has not sought compensation from the Court of

tec
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tainly be lenied on the strenﬁtb of Anams v. AZiam’
444 U.5. 51 (1979), a case only this Court can clarify,
modify or overrule. According to the government,
Kornwolfis *‘equzred to seek compensation in the Court
of Federal Claims even tHougﬁ the relief he wants is
reversal o ims conviction and restoration of his good
name — relief clearly beyond the jurisdiction of that
court.

That the “logic” of the government’s position invites
comparisons to Joseph Heller's Catch-22 illustratesthe
emstzng uncertainty and confusion about the scope of
the Fﬁm Amendment Takings Clause. The need for
guidance from the Court is even more evident upon
%Eoser examination of the government’s argument. The
government, for example, maintains that the “substan-

1allyadvance” requirement pertains only toregulation
of real estate and, in any event, is only a “reasonable-
ess” test. The government, however, does not justify
wub logicorcase law its assertion that this standardis
limited to real estate. The Takings Clause of the Fifth
Amendrnent embodies no such distinction.

The government’s contention that the “substantially
advcmce standard is nothing other than a reasonable-
ness test which has remained static since Nectow v.
Cambridge, 277 1J.S. 183 (1928), and Vil i{zﬁﬂ of Euclid
v. Ambler Realty Co., 272 U.S. 365 (1926), is squarely
contradicted by Nollan v. California Coastal Comm’n,
483 U.5. 825, 834 n.3 3 (1887), and by any considered
reading ofthe Court’s takings cases over the last twenty
years. Two Wen-*eqpected experts have recently ob-
served that “{allthough the phrase ‘substantial rela-
tion’ appeare d i Fuclid, the meaning of those two
words had changed considerably in the interim be-
tween Fuclid and Nollan.” Charles M. Haar & Michael

)

0

A, Wolf, Commentary: Euclid Lives: The Survival of
pro;frmqweJuricprwfenm) 116 Harv. L. Hev. 2158, 2186
(2002) (footnote omitted). They also note:

In the 1920s, decades before the Warren Court
adopted the levels-of-scrutiny approach still in use
today, a “substantial” relation suggested reason-
ableness — nothing more and nothing less. Begin-

ning 1n the 1970s, however, use of the word “sub-
stantial”in Supreme Court constitutional acmtmv
parlance suggested a step up from the most mini-
mal form of review.

Id. (footnotes omitted). That the government can nev-
ertheless assert in its Briefin Opposition in this case
that nothing has changed in the last 75 v@ars 18 a
testament to aneed for clarification thatonly this Court
can provide.

Although Tahee-Sierra Preservation Council, Inc. v.
Tahoe Regional Plannin UA;J‘P?}W 1225.Ct. 1465 WQOL ,
became the first opinion of the Court in 15 years to rely
on Allard, it did nothing to resolve the tension between
Allerd and subsequent opinions of the Court or other-
wise elucidate the Court’s takings jurisprudence. First,
there was no real dispute among the Tohoe-Sierra
p;‘\rheq tnat the devp%opmmw r~fwr}t ' n :fﬁ; 1ssue “sub-

=

on that Q?‘anaam %pcond, ”’a,zrm ‘»wrv*'r amuxs{xzis}fv\cﬁ
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Lucasv. South Carolina Coustal Council ,5051J.S. 1003
(1992), on the ground that Lucas involved a permanent
<€

ban on development under “a st v
eliminated the value’ of Lucas’ fee simple title” as

atute “that wholly

{;poqed to the ?emmx ary development ban at issue i
Tahoe-Sterra. 122 S.Ct. at 1482, quoting Lucas, ! (‘f’}
-

U.S. at 1026. Kornwolf's case involves a permanent ban
on sale, and Tahoe-Sierrc does not explain how a
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permanent ban on sale of an asset such as a feathered
Indian artifact can do anything but destroy its eco-
nomic value. Finally, although Tahoe-Sierra cites with
approval the Allerd aroposition that the destruction of
one strand in a bundle of rights does not constitute

taking, it does nothing to explain or resolve the comgsc*
between Allard, on the one hand, and Hedel v. :rwfzh,
481U.8.704(1987),and Babbittv. Youpee 5191J.58.2

(1997), on the other. The latter two cases the gov&m-
ment simply chooses to ignore. In sum, Tahoe-Sierra

highlights rather than obviates the need for review

In opposing the Petition for Writ of Certiorari (“Peti-

5 (¢
\
tion”), the government also relies on an argument that

&

was not a basis for decision in the courts below and was

implicitly rejected in Andrus v. Allard, 444 U8, 51
(1979), i.e., that the Fifth Amendment ,?afﬁ'nos Clause
cannot be invoked as a defense in a criminal prosecu-

L
tion.

Timothy Kornwolfhasbeen prosecuted for exercising
what this Court hasrecognized asone of the fundamen-
tal rights of property ownership: “that the owner of a
property interest may dispose of all or part of that
interest as he qees ﬁt. Phillips v. Washington Legal
Foundation, 524 U.S. 156, 167-68 (1998), citing United
States v. General Motors Corp., 322 U.S. 373, “’"’"?"—78
(1945) (property “denote(s] the group of rights inhering
in the citizen’s relation to the phv%zca‘ thmg,, as tne
1ght to possess, use and dispose of it.”) “The right to
njoy property w1t‘qou<' unlawful depmvaﬁwn no less
:h an the mght to speak or the right to travel, isin truth
a ‘personal’ right . . ..” Lynch v. Household Finance
Corp., 405 1.8. 538,552 (1972). This Court has repeat-
edly found that if the conduct which is the subject of a
criminal prosecution falls within the protections of the

f1 -4
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Constitution, those Constitutional rights are ée*ep seg
to the criminal prosecution. Petition at 27 & n.14

1

at Kornwolf
a defense,

e of golden

The government contends, however, &
cannot raise a taking of his artifacts as
because “even if the statutory ban on the
eagle feathers effected a taking of petitioner's pm >u ty,
that prohibition would ‘oe mns‘zzmﬁmm 1 and
enforceable so long ¢ ! remm*%v 18
available.” Brief for f:he on at

. The government further mais
the Tucker Act, 28 U.S.C ,
seek just compensation in ‘th Court Vh{wmmu
petitioner is not entitled to raise a tz, cngs claim as a
defense to a eriminal prosecution.

(...

In essence, the government argues that the only
remedy for a taking by the federal government is a
Tucker Act claim, and it cites in support of this propo-
sition civil cases where this Court’s concerns were

rmww&m and the prematurity of the fakings claim.
These cases do not stand for the proposition that the

Yin Touby v. United States, 500 TS, 160 (1991}, the Court held
thatit was appropriate toraise as a ¢ ramxna‘ U!"'t“’\‘w(‘ \M‘@' her the
Drug Enforcement Administration’s authorit

drug temporarily as a schedule I controlled substance was an
unconstitutional delegation of legisiative power even though the
pertinent statute barred judicial review of temporary designa-
tions and provided administrative avenues for challenging the
final designation, Jd. at 168-69. As Justice Marshall observed in
hisconcurrence, “Because of the severe impact of eriminal lawson
individual hiberty, I believe that an opportt ”:j' to challenge a
delegated lawmaker’scompliance with congressional directivesis
a constitutional necessity when adminis
enforced by criminal law.” Jd. at 170. See Moore v. Citv of Fast
Cleveland, 431 U.S. 494, 497 n.5 (1977) (“this Court has never
held that a general principle of exhaustion could

ive standards are

foreclose a
criminal defendant from asserting constitutional invalidity of the
statute under which she is being prosecuted™.
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only remedy for a *ak*'ng by the federal government is
a Tucker Act claim, and they certainly do not support
the proposition that an unconstitutional taking cannot
be raised as a defense in a criminal prosecution. See
FPreseault v. Interstate Commerce Comm’n, 494 U.S. 1,
17 (1990) (takings claim under Nationa! Trails System
Act premature because even if the Trails Act did effect
a taking, the plaintiffs had not sought just compensa-
tion under the Tucker Act); Williamson County Re-
gional Planning Comm’n v. Hamiiton Bank, 473 U.S.
172,194 (1985) (“taking claim is not yet ripe [because]
respondent did not seek compensation through the
procedures the State has provided for doing so”);
Ruckelshausv. Monsanto Co.,467U.S.986,1019(1984)
(“Because we hold the Tucke* Act is available as a
remedy for any uncompensated taking Monsanto may
suffer as a result of the operation of the challenged
provisions . . . we conclude that Monsanto’s [Fifth
Amendment challenges] are not ripe for our resolu-
tion.”)

Under the ripeness doctrine, the federal courts can-
not render a decision unless there is a “genuine need to
resolve a real dispute.” Charles A. Wright & Arthur R.
tLlier,FederaZ Practice & Procedure, Juris 2d., §3532.1

984). Itisthe product of bomArtzcie IIlimitationson
d ral court jurisdiction and prudential concerns.
Suitum v. Tahoe Regional Planning Agency, 520 U.S.

25,733 n.7(1997). When courts have dismissed Tak-
ings Clause claims as premature, they have held, in
essence, that the property owner does not have a case
or controversy with the government appropriate for
adjudication until and unless the property owner has
been denied just compensation.

w\)w»«qx\;

The concerns underlying the Court’s holdings in
Preseault, Williamson County, and Monsanto are not

e ] e
§

sent when a criminal defendant challenges the
onstitutionality of a statute. Xornwolf cbviously has
an immediate, concrete controversy with the govern-
ment: he has been criminally convicted and faces the
immediate prospect of criminal sanctions for vielating
what he maintains to be an unconstitutional statute.
Indeed, the very cases u;}@n which the government
relies require that there be a “reasonable, certain and
adequate provision for obtaining compensation” before
the failure fo pursue that remedy can render a takings
claim premature. Preseaqult v. Interstate Commerce
Comm’'n, 494 U.8. 1, 11 (1990) (internal citat u{mg omit-
ted); W Llhamson e’“aunty Hepiﬂmwi P '
Hamilton Bank, 473 U.S. 172, 1 %
were theoretically Dosqx%pe to seek o C
the headdress and dance shield in the “ederal
Claims under the Tucker Act, that court cannot restore
Kornwolfs liberty or his good name, which are the
*3r£m<‘ipa} losses arising from this crimin
and the redress he seeks. See Lott v. United S
CLCt. 852 (1987) (Court of Claims does not have ?;)QW@‘“
to review and overturn convictions).”

o

Cou w of

xg‘nwmﬁ w0n

Where a compenqation remedy is not “reasonable,
certain and adequate,” other forms of relief are appro-
priate in the context of a takings claim, mdudm;g

declaratory and equitable relief. See, e.g., Duke Power
Lo v. Carolina Environmentc :i’ Study CGroup, Inc., 438
U.S. B9, 71 n.15 (1978) (D

‘allows individuals ‘M"@ah’:n@ :

declaration of the constitutional

governmental action before potent:

i

Cf Sanders v. United States, 252 F.2d 1329, 1325.36 (Fed. Cir.
2001) (“[iltis particularly unreasonable t;o suppose that Congress
in enacting the Tucker Act intended for [the Court of Federal
Claims! to intervene in the delicate and sensitive business of
conducting criminal trials”) {interaal citations omi )
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damagesaresustained”). AsJustice O’'Connorobserved
‘”or the p}ummy in Eastern Enterprises v. Apfel, 524

S. 498, 521-22 (1998), not only is relief other than
comnenqatzon proper, but this Court has granted equi-
table relief from Taking Clause violations arising from
federal legislation without even discussing the applica-
bility of th 'E‘uc}:er Act. Thisincludesthe twocasesthat
raised tag gs issues most analogous to those in this
caserBabbi ff v. Youpee, 519 U.5. 234 (1997) and Hodel
v. Irving, 481 10.8. 704 (1987 See also Louisviile Joint
Stock Land Bank v. Radford, 295 U.8. 555, 589, 601-2
(1935) (Brandeis, J.) (holding Frazier-Lemke Act void
as applied because it violated Fifth Amendment Tak-
ings Clause).®

This Court in Andrus v. Allard, 444 J.S. 51 (1979),
obvicusly asserted jurisdiction in a dema*atorv Judg-
ment action despite the government’s argument that
thecase wasnot ripe under the Tucker Act. See Brieffor
the Appellantsin Andrusv. Allerd, 13, 33-34. “*ﬁOLgh
the Court rejected the Tucker Act arcrumem sub stlen-
tio, its observations on standing reflect the significance
of criminal sanctions in overcoming the Article 11 and

rudential concerns raised by the government.

The Secretary has raised the question of appellees’
standing to assert a takings claim with respect to
their artifacts.... All appellees, however, mayv face
future criminal prosecutions for violations of the
statutes, and that, of itself, suffices to give them
sta ndmg to litigate their interest in the construc-
tion of the statutes.

* AsJustice Stevensobserved in his separate opinion in Palazzolo
v. Rhode Island, 533 U.S. 606, 639 n.1 (2001) (Stevens, J.,
concurring in part and dissenting in part), “A regulation that goes
so ‘far’ that it violates the Takings Clause may give rise to an
award of compensation orit may simply be invalidated as it would
be if it violated any other constitutional principle. . .”

Y

Allard, 444 1U.S. at 64 n.21. See also United States v.
Xepler, 31 F.2d 796 (6th Cir. 1976) (considering Tak-
ings Clause defense to crimina‘ conviction under the

Endangered Species Act). ‘W"\ le the Court i3 not bound
bvtn sexercise nyxn&d iction in Allard, “neither should
lit] disregard the implications of an exercise of judicial
authority assumed to be proper.” Brown Shoe Co. v.
United States, 370 U.3. 2%} ;‘n (

5

" The: governmient’s
that a ground for Evmmwo” s ¥ e
ment is that the Bald and Golden Hagle !
does not “substantially advance” the prote
golden eagle. In Yee v. City of éf?ﬁ:{*mv ,
{1992), thus Court held bhw‘ ache ¢ arentcontrol
ordinance was ripe even though tbe petitioner had not
sought rentincreases. Writing for the majority, Justice
(O’Connor observed:

[Petitioners] allege in %Hm Court that the ordi-

nance does not “substantially advance” a “legiti-
mate state interest” no ma ?, »r how 1t 18 apph
See Nollan v. C’ahf@rma *’"' Coastal Comm’n, supra,
4831U.5.at834; Aginsv. 7 I,Ou)"()w,@/eﬂYT S. ZL , 260
(1980). As this allegation does not depend on the
extent to which petitioners are M‘zs:r“'vfm of the
economic use of their particular z:» eces of property
or the extent to which these 1 lar petitioners
are compensated, peb}.umﬁezﬂ fa ial challenge is
ripe.

Yee, 503 U.S. at 533-34. So even if the government’s
Tucker Act argument were CUT‘*‘PCM it would not pre-
clude Kornwolf from arguing that his prosecution is
unconstitutional because the ban on sale of feathered
Indian artifacts does not substantially advance protec-
tion of the golden eagle.




As stated in the Petition, Allard remains an anoma-
Eozﬁ and puzzling precedent and the doctrinal inconsis-

tency between Allard and cases like Irving, Nollan,
Lucas and Youpee, which has been noted by numerous
ﬁommentators, remains one of the Drmrzp al obstacles
to a coherent takingsjurisprudence. This case presents
the Court with a unique opportunity to revisit Allerd
and resolve the confusion that it continues to engender.

Petitioner Timothy Kornwolf respectfully requeqfﬂ
that the Court grant his Petition, and thereby not only
clarify the scope of the important Fifth Amendment
Urotec*ﬁons at issue, but also restore “fairness and
justice” to owners of antique Indian artifacts who play
an important role in preserving this country’s Native
American heritage. Armsirong v. United States, 364
U.S. 40, 49 (1960).

-
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