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QUESTIONS PRESENTED

1. Can the Department of Interior ignore the imper-
ative of the Indian Preference Act (25 USC § 47.2)
by “blindly” applying civil service regulations {5
USC § 831.906(b)], which effectively deprives n-
dian firefighters on Indian Reservations of the en-
hanced retirement benefits [5 USC § 8336(c)(1)] to
which they may otherwise be entitled.

2. Whether the Secretary of Interior can, by failing
to adopt any standards by which the BIA could
identify Indian employees as firefighters, thereby
exclude the majority of Indian civil service fire-
fighters on Indian Reservations from timely filing
for previous years credits toward their enhanced re-
tirement benefits. [Preston v. Heckler, 734 F.2d
1359 (9th Cir. 1984)]

3, Whether the trial, court erred in ruling that evid-
ence of few BIA Indian firefighter employees ap-
plying for enhanced retirement benefits, when, in
fact, the BIA employs a majority of Indian fire-
fighters, did not satisfy a prima facie showing of
disparate impact.
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. OPINION BELOW

The decision of the Ninth Cireuit Court of Appeals
is reported in 525 F.3d 916 (2008).

JURISDICTION

The Ninth Circuit filed its decision, on May 13,
2008. This Court has jurisdiction under 28 USC §
1254 (1) to review the circuit court's decision on a
writ of certiorari.

STATUTORY PROVISIONS INVOLVED

25 USC § 472, Standards for Indians appointed to
Indian Office.

The Secretary of the Interior is directed to establish
standards of health, age, character, experience,
knowledge, and ability for Indians who may be ap-
pointed, [without regard to civil-service laws,] to
the various positions maintained, now or hereafter,
by the Indian Office, in the administration of func-

tions or services affecting any Indian tribe. Such

gualified Indians shall hercafier have the preference
to appointment to vacancies in amy such positions.
(June 18, 1934, ch 576 § 12, 48 Stat. 986.)

5 USC § 8336¢(c)(1) “An employee who is separated
from the service after becoming 50 years of age and
completing 20 years of service as a law enforce-
ment officer, firefighter, or nuclear material couri-
er, or any . combination of such service totaling at
teast 20 years, is entitled to an annuity.”

CODE OF FEDERAL REGULATIONS IN-
VOLVED



5 CFR § 831.906(c) A current or former employee

{or the survivor of a former employee) who be-

lieves that a pericd of past service in an unapproved
position qualifies as service in a primary or second-
ary position and meets the conditions for credit
must follow the procedure in paragraph (b} of this
section. Except as provided in paragraph {(d) of this
section, the request musi be made to the agency
where the claimed services was performed,

3 CFR § 831.906¢ej Coverage in a position or cred-
it for past service will not be granted for a period
greater than | year prior to the date that the request
from an individual is received under paragraphs (b),
(c), or (d) of this section by the employing agency,
the agency where past service was performed or
OPM.

5 CFR § 831.906¢f) An agency head, in the case of
a request filed under paragraph (b) or (¢) of this
section, or OPM, in the case of request filed under
paragraph (d) of this section, may extend the time
limit for filing when, in the judgment of such
agency head or OPM, the individual shows that he
or she was prevented by circumstances beyond his
or her control from making the request within the
time limit.

STATEMENT OF THE CASE

Appellant Lawrence; a Native American former
emmployee of the Department of Interior's
(Departm.ent) Burean of Indian Affairs {BIA),
fought fires for 23 years (1976-1999) on the
Colville Indian Reservation. Mr. Lawrence seeks to
overturn, the Department's denial of 22 of these
firefighting years of service from being used as
credits to enhance his retirement annuity benefits in
accordance with 5 USC § 8336(c)(1), which
provides:

“An employec who is scparated from the service
afier becoming 50 years of age and completing 20
years of service as a law enforcement officer, fire-
fighter, or nuclear material courier, or any combin-
ation of such service totaling at least 20 years, is
entitled to an anmuity.”

The computation of the retirement annuity benefit
is computed, in part, on the length {number of
years) of service devoted to firefighting. The Sec-
retary has never adopted any qualifications or
standards to identify BIA employees, mostly Indi-
ans, with firefighting duties who are entitled to ap-
ply for the retirement benefit annuity.

The Department ieft it to individual Indian employ-
ces to learn about the retirement benefit annuity and
how to apply for the benefit even if they discovered
its existence.

In 1987, civil service regulation, 5 CFR §
831.906(e}, went into effect limiting the number of
years of firefighting service that could be used in
the computation of benefits to only one year prior
to the filing of the application for benefits unless
the application was filled within one year of the
new regulation. An exemption from this one-year
limitation applies if the applicant is able to show
“he or she was prevented by circumstances beyond
his or her control from making the request within
the time limit,” e.g. within one year of the 1987
regulation. {5 CFR § 831.906(f)]

The Department reorganized the new limitation on
receiving service credits was a significant change
that would negatively impact BIA employees if
they were not notified of the change:

“All personnel offices are asked to remind those
employees who believe they are eligible for consid-
eration of prior service that their requests are due
no later than September 30, 1989.” :
“Bvery effort should be made to submit the evid-
ence substantiating the request for consideration by
September 30, 1989,

[PERSONNEL MANAGEMENT BULLETIN (PMB)
No. 89-137 August 21, 1989 (ER 78)]

“Please insure that Bureauw employees who may be
eligible under the special retirement provisions are
again reminded of the deadline.”
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~ [PMB. “No. 89-23, August 28, 1989 (ER 77)]

However, because the Secretary had adopted no
standards or qualifications for identifying Indian
firefighters, the Department's urgent PMB's to BIA
agencies to notify employees who might gualify for
enhanced retirement benefits was fruitless.

“At this time the Bureau has no special quakifica-
tion or medical standards, or a maximum entry age
for firefighters.”

[PMB, No. 88-04, March 4, 1988 (ER‘ 187-1883]

As carly as 1990, the Department acknowledged its
inadequate efforts, to notify employees of the enti-
tlement to file for retirement benefits and the need
to file timely. As part of this acknowledgement, the
Department “apologized for the lateness of its noti-
fication due to the lack of guidance from QPM:
“We apologize for the late issuance of this informa-
tion; however, we have been in contact with OPM
over the past few months regarding specific guid-
ance. Since we have no specific guidance from
OPM at this time, we are tentatively advising servi-
cing personnel offices to accept late submissions up
to November 1, 1990 from employees in Category 1
and Category 2 above. A specific statement signed
by the employee should be included in the declara-
tion or in the case file stating that specific instruc-
tions regarding the provisions of 5 CFR 83.1.908
had not been received in order to submit a
timely submission of the request for service credit
through September 30, 1990.”

“In order to protect the interests of employees af-
fected by threse provisions, personnel offices are
asked to assure that affected cmployees are noti-
fied.”

[PMB, No. 90-140, September 27, 1990 (ER
269.1-2)]

Mr, Lawrence, one Of the premier[FN 1] firefighters
with the BIA during his 23 years of service, was
never notified of the filing deadline and had no per-
sonal knowledge of the retirement annuity filing
deadline until 12 years after the reguiation's adop-

tion.

FN1. Summary Record of Lawrence's fire-
fighting record from 1976 through 1998.
(ER 173-177)

In 1998, the Department of Interior, realizing that
BIA employees were not aware of the filing dead-
line, went to the effort and expensc to create an en~
tire new organization. The agency was entitled the
Firefighter/Law Enforcement Retirement Team
(FLERT). lis purpose was to hold workshops to no-
tify employees who might qualify for the retirement
annuity benefit of its existence, how to apply, and
the necessity of applying early on to preserve bonus
credits for years of service. Obviously the work-
shops were 1} years to late for Mr. Lawrence and
all other Indian career employees.

Operating out of the Interagency Fire Center in
Boise, Idaho, FLERT held a workshop on the
Colville Indian Reservation in December 1998 to
alert individual employees, who had firefighting
duties, of the  then 11-year old, past due deadline
to preserve prior years' service credits toward en-
hancement of their retirement annuity benefits. The
workshop's personnel etroneously advised at-
tendees that if they filed within one year of the
workshop, they would be eligible for all vears’ prior
service.

Plaintiff did, in accordance with the firefighter
workshop instructions, file his application for re-
tirement annuity benefits, within the year, seeking
credit for his 23 years of firefighting service with
the BIA. The Department denied 22 of Lawrence's
prior . year's service credits (1976-1998), ...
solely....” on the basis that his application was
“...untimely....” even though he had no knowledge
of the annuity or the deadline for filing. The reason
lack of actual notice did mnot constituic
“circumstances beyond his control” was because of
the Department's position that the filing deadline
regulations were published in the Federal Register
in 1987, and the Federal Register constituted con-
structive notice to an civil service employees. The
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Department's blind application of civil service rules
of construction without regard to Lawrence's Indian
status was unlawful.

Following receipt of Lawrence's application, the
Department identified Lawrence as being in a fire-
fighting position and immediately notified him per-
sonally that he would be subjeci to drug festing.
UNITED STATES GOVERNMENT MEMOR-
ANDUM October 5, 1999 (ER 162, attached) If the
Secretary was half as concerned about treating the
BIA Indian emiployees with the preference they are
to be accorded as the Department's concern over
drug testing, it would  have provided individual
notice to Indian employees of the retirement pro-
gram and the filing deadline in a timely manner, not
12 years after the fact.

Neither the Department's decision, nor the Court's
affirming of that decision, is in accordance with the
law either as to the Department's statutory Indian
preference responsibility, trust responsibility, or its
common law duty. Additionally, the Department's
action resulied in discriminatory impact to BIA In-
dians employees.

REASONS FOR GRANTING THE PETITION

1. THIS COURT SHOULD DECLARE THAT BIA
INDIAN EMPLOYEES WHO SPEND THEIR CA-
REERS FIGHTING FIRES ON INDIAN RESER-
VATIONS (TRUST ASSETS) ARE NOT SUB-
JECT TO THE BLIND APPLICATION GF CIVIL
SERVICE REGULATIONS DEPRIVING THE IN-
DIAN FIREFIGHTER OF THE RETIREMENT
ANNUITY SERVICE CREDIT BENEFITS AU-
THORIZED BY CONGRESS.

Phillip Lawrence is not like all other federal em-
ployees. Phillip Lawrence is a Native American
employed by the Burean of Indian Affairs who
fought fires for 23 years protecting assets held in
Trust by the United States for Indians. As such
there cannot be a “blind transference” of Civil Ser-
vice standards to him as has happened in this case
to date, based on the holding in Stern v. Dept. of

Navy, 280 F.3d 1376 (5th Cir. 2002). Stern held
that publication in the Federal  Register Consti-
tuted notice to a NON-INDIAN civil service em-
ployee of annuity benefit filing deadlines. In con-
tradiction of Stern is the Ninth Circuit Court de-
cision in Preston v. Heckler, T34 £.2d 1359, 1370
(9h Cir. 1984), relying on the Eighth Circuit Court's
decision in Ogala Sioux Tribe v. Andrus, 603 F.2d
707, 716 (8h Cir. 1979), that “blind transference”
of Civil Service standards to Indians is condemned.
“Here, because the Secretary has allegedly not ad-
opted separate and independent standards for Indi-
ans, we arc unable to say with any certainty wheth-
er or not Preston would have met those standards.”

“...8ecretary has violated the Indian Preference Act
by failing to adopt the statutorily mandated separate
and independent standards for evaluating the em-
ployment qualifications of Indians. As a bona fide
indian applicant for the position, Presion was en-
titled to have her qualifications measured by those
standards.”

Preston, Id. p. 1365,

Although the government acknowledges that the In-
dian Reorganization Act of 1934 (June 18, 1934,
Ch. 576, § 12, 48 Stat 986) (Indian Preference Act)
25 USC § 472 and 25 CFR Chap. | Pt. 5 § 5.2 was
enacted and adopted for the purpose of affording
Indians greater participation economically in their
own affairs such purpose does not extend (full or

equal compensation for work performed) to In- -
dian retirement compensation matiers.

Petitioner contends one of the most important as-
pects of any Indian employee's participation in a
capitalistic economic system is the matter of retire-
ment compensation, The government's position is
contrary to the Ninth Circuits holding in Preston v.
Hecller, 734 F.2d 1359 (9th Cir. 1984)

“We must inferpret the language of the Indian Pref-
erence Act (IPA) in light of its purpose and in light
of the purpose of the comprehensive act of which it
is a part. See Brothers v. First Leasing, 724 F.2d
789, 792 (Ninth Cir, 1984); see e.g., Rose v. Lundy,
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455 U.S. 509, 517-18, 71 L.Ed. 2d 379, 102 S. Ct.
1198 (1982): Twrner v. Prod, 707 F.2d 1109, 1121
{9th Cir. 1983).”

Preston, Id. p. 1370.

If the Department and courts must interpret the IPA
in light of its purpose and its central purpose is to

provide Indians greater participation ecofiomically-

in their own affairs, then preference in their hiring,
transfer, etc., necessarily includes preference in
qualifving Indians for the retirement benefits,
which are an inherent aspect of their hire and essen-
tial to their participation economically in their own
affairs.

In Preston v. Heckler, 734 F.2d 1359 {9th Cir.
1984}, a dispute involving the application of civil
service requirements, vis a vis the Indian Reorgan-
ization Act, . to an Indian applicant seeking em-
ployment with the Indian Heaith Service, the Court
determined that without Indian gualifications for

the position having been adopted by the Secretary

the Indian applicant could not be subjected to gen-
crally applicable civil service regulations. The same
holding should apply in the instant case.

The IPA requires that the failure of the Department
to adopt standards and eligibility for identifying In-
dain firefighters and/or to provide actual notice to
Indian BIA employees with firefighting experience
of the filing, deadline, “in light of their unigue
background and experience,” constituted circum-
stances beyond their control in accordance with 5
CER § 831.906(f).

The purpose behind the law providing for enhanced
retirement apnuity benefits [5 USC § 8336(c)1)]
was to encourage skilled firefighters and law en-
forcement officers to remain employed whereby the
government could obtain the benefits of their exper-
ience and skill, Firefighters on Indian Reservations
are engaged in preserving and profecting assets held
-in Trust for Indians. Unfortunately, all government
employees were not treated the same as between
law enforcement officers and firefighters regardless

of their Indian/non-indian status. As noted in the
Department's March 4, 1988, PMB (ER 187-188),
unlike law enforcement officer qualifications,
which were established, the Secretary had de-
veloped no qualifications or standards for Indian
firefighters let alone non-Indians. .

“At this time the Bureau has no special guali-
fication or medical standards or a maximum entry
age for firefighters.”

{PMB, No, 88-04, March 4, 1988 (ER 187-188)]

As to who qualified as a firefighter and who did
not, the standards could be the same, but they do
not have to be. According to the IPA, they should
not be if the Indian employee is to be given prefer-
ence in hiring.

The Secretary of Interior's lack of compliance with
the Indian Preference Act and 25 CFR 5.2 by not
establishing separate and independent regulations
for evaluating BIA Indian firefighter retirement ap-
plications with consideration of Indians “unique
background and experience,” “...without regard to
Civil Service laws,” deprived Lawrence of the pref-
erential opportunity to receive credit for his 22
years as a premier firefighter on the Colville Indian
Reservation, Lawrence, with his 23 years of fire
fighting skills is the exact type person congress in-
tended to benefit with the retirement annuity credit
bonus for years of service. The same holding in
Preston, Id., should apply to Lawrence.

The concept of “constructive notice” does not
square with the Indian's unique background and ex-
perience. Many Indians do not speak English well if
at all. Indians and Alaska Natives are without actu-
al knowledge of a Federal Register posting or the
American jurisprudence concept of constructive no-
tice. When fighting fires off their home reser-
vations, Hopi and Navajo, fire crews have their
own translators with, the crews. The Department
gave and gives no consideration to the Indian and
the preference to which they are entitled in terms of
being provided actual notice of the annuity benefit
and regulations affecting its award. Neither did the
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Department give any consideration to the Indian's
“unique background and experience without regard
to civil service rules,”

As noted by Matt Wagers, FLERT Team Leader af
the Colville Reservation workshop, the civil service
regulations were applied to Indian and non-Indians
alike without regard to the Indians statas as Indians:
“6 . Okay. But in administering the provisions
that
7 you were to administer, you needed to be aware
of BIA
8 personnel provisions as to who would qualify and
who
9 would not qualify, correct?
10 A. Incorrect, sir. The regulations in which the
11 fire and law enforcement retirement program
were based on
12 were from the CFR, and we also had direction
from the
13 department; but the overriding regulations
that we nsed
14 to adjudicate not only BIA, but National Park
Service,
15 U.S. For- - excuse me, U.S. Fish and Wildlife
Service,

16 and Bureau of Land Management were
from the CFR, which _
17 applied to ali federal employees.” {our em-
phasis)

(ER 244.1)

How can an Indian firefighter be held to notice,
either actual or constructive, preferentially or other-
wise, if the Department has no stasdards or quali-
fications by which to identify firefighters in the
first instance?

Indians are to be accorded preference in all aspects
of hiring, which necessarily includes the retirement
benefits which Congress intends for those who are
hired to or actually do fight fircs, without regard to
civil service regulations

2. THIS COURT SHOULD DETERMINE THAT

THE SECRETARY OF INTERIOR CANNOT
PREVENT INDIAN FIREFIGHTERS FROM
QUALIFYING FOR CONGRESSIONAL AU-
THORIZED RETIREMENT ANNUITY BENE-
FITS BY FAILING TO ADOPT QUALIFICA-
TIONS AND STANDARDS BY WHICH THE BIA
CAN IDENTIFY AND NOTIFY INDIAN FIRE-
FIGHTERS.

Ever since 53 CFR § 831.906{e) was first adopted,
limiting the time pertod for firefighters to file in or-
der to gualify all prior years firefighting service for
computing retirement annuity benefits, the Depart-
ment understood the importance of notification to
BIA employees of the change. '

A series of PERSONNEL MANAGEMENT
BULLETINS issued from the Department's Office
of Personnel Management (OPM), were directed to
BIA agency officers on Indian reservations, con-
cerning the importance of reminding employees
“who believe they are eligible, for consideration of
prior years service that their requests are due no
later than September 30th, 19897
“AH personnel offices are asked to remind those
employees who believe they are eligible for consid-
eration of prior service that their requests are due
no later than September 30, 1989.”

“Every effort should be made to submit the evid-
ence substantiating the request for consideration by
September 30, 1989.7

TPMB, No. 89-137, August 21, 1989 (ER 78)]

However, the Bulletin was useless as the Depart-
ment admutted in PERSONNEL MANAGEMENT
BULLETIN No. 88-04 March 4, 1988, that it did not
know who qualified to be notified:

“At this time the Bureau has no special qualifica-
tion or medical standards or a maximum entry age
for firefighters.” (ER 187-188)

As late as September 1990 in PMB, No. 90-140 (ER
269.2) BIA offices still had not been provided
directions on how to administer the filing deadiine
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regulation 5 CFR § 831.906(e);
“Specifically of concern are the provisions of 5
CER 831.906(¢e)..."”
“We apologize for the late issuance of this informa-
tion; however, we have been in contact with OPM
over the past few months regarding specific guid-
ance. Since we have no specific guidance from
- OPM at this time, we are tentatively advising servi-
cing personnel offices to accept late submissions up
to November 1, 1990 from employees in Category 1
and Category 2 above. A specific statement signed
by the employee should be included in the declara-
tion or in the case file stating that specific instruc-
tions regarding the provisions of the 5 CFR 831.908

had not been received in order to submit a timely

submision of the request for service credit through
September 30, 1990.”

[PMB, No. 90-140 (ER 269.1-269.2), attached]

However, when Lawrence was first apprised of the
retirement annuity benefit and service credits at the
FLERT meeting in 1998, his application, asserting
that he had no knowledge of and was never notified
of any filing deadlines for the service credits, was
rejected out of hand solely on the basis that it was
untimely.

There was no compliance by the Secretary with
its own policy to allow exemption from the dead-
line let alone acting in accordance with the IPA.
Lawrence's “unigue background and experience,
e.g., he was and is an Indian with no experience
with the Federal Register nor with the concept of
“constructive notice” requires consideration by the
Secretary. Without that consideration, Lawrence
cannot be subjected to the blind transference of

_civil service regulations.

Even as late as 2002, it was reported that the De-
partment still had not adopted any standards or
qualifications by which to identify firefighters.

“ ‘We have a huge fire fighting capability within
our department and yet we only have 51 employees
that are classified as fire fighters,” David Anderson,

deputy director of the department's Office of Per-
sonnel Policy, told last week's Federal FExecutive
and HR Professionals Conference, sponsored by the
National Academy of Public Administration
(NAPA), at the University of Maryland.

~*All of the rest are additional duty {emplovyees):

biologists, range technicians; forestry technicians
that on a day-to-day basis do other things, but when
the fire comes along they put on a hard had and
they go out and fight fires,” he said.

However, DOI doesn't know how many personnel it
has battling the blazes through its data system.
The reason is that the department can only pull up
the 51 fire protection specialists. It doesn't know
how many biologists and other employees are in-
volved in these efforts.”

Federal Employees News Digest, Vol. 52, No. 8,
September 16, 2002 (ER 1853)

3. THIS COURT SHOULD RULE THAT THE IM-
PACT OF THE SECRETARY OF INTERIOR'S
FAILURE TO ADOPT QUALIFICATIONS AND
STANDARDS BY WHICH BIA EMPLOYEES
CAN KNOW OF AND PROTECT CONGRES-
SIONALLY AUTHORIZED RETIREMENT AN-
NUITY BENEFITS FALLS DISPROPORTION-
ALLY ON INDIAN EMPLOYEES.

It is Indians who are predominately employed by .
the BIA. It is Indians who predominately fight fires
on Indian Reservations and it is Indians who are
predominately exchuded from the enhanced retire-
ment benefits intended for firefighters.

The majority of employees employed by the BIA,
as a result of Indian preference hiring practices, en-
sures that any action or lack of action inhibiting or
preventing BIA employees from applying for or to
be considered for retirement annuity benefits will
inherently have a disproportionate and discriminat-
ory impact on Indian employees. Disparate impact
can occur without regard to whether the impact was
intentional or motivated by illicit conduct. Rose
v. Wells Fargo & Co., 902 F.2d 1417, 1424 (Sth
Cir. 1990).
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The decision of the Secretary to not adopt qualifica-
tions and standards by which to identify employees
as firefighters and to not notify Indian firefighters
in a manner to alert them to the filing deadline by
which they had to file in order to preserve their
right to claim entitlement to ephanced retirement
annuity benefifs necessarily targets Indians regard-
less of whether some non-Indians may be impacted
as well. In fact, the Secretary's failure in terms of
violating the Indian Preference Act impacts only In-
dians 100 percent.

The proof is in the pudding. Out of 246 BIA posi-
tions identified by Lawrence with job titles refer-
ring to firefighting duties as listed in the Indian
Forestry & Natural Resources National Directory -
Tribal and Bureau of Indian Affairs Officers 2004
A{ER 190-235), only 14 Native Americans had ever
applied as of 2005. (ER 58-62). None have been ap-
proved. The Department's contention that Lawrence
could not produce statistical ratios as between Indi-
an and non-Indian to sustain his claim is disingenu-
ous when it cannot even identify those who may
supposedly qualify for firefighter status in the first
instance.

CONCLUSION

This Court should grant the petition for a writ of
certiorari and reverse the decision Of the Ninth Cir-
cuit Court of Appeals.

In Order to mandate that the Secretary of In-
terior {1} adopt criteria and/or standards to allow
Indians with firefighting duties to be identified, (2)
apprise Indian employees with firefighting duties,
by way of actual notice, of their right to apply, for
congressionally authorized service credit retirement
annuity benefits, and (3) accept lack of actual
knowledge of the benefit and filing requirements as
a “circumstance beyond the Indian employee's con-
trol” In lieu of the blind transference of civil service
rules.

This remedy is necessary for substance to prevail
over form in order that hundreds and possibly thou-

sands of Indians, who have spent theft careers en-
gaged in firefighter duties, may apply for the con-
gressionally authorized economic benefit and have
their prior years of firefighting service be con-
sidered. Such a remedy will require the Secretary to
act in accordance with the Indian Preference Act,
the Government's Trust responsibility and thereby
undo the disparate impact befalling Indian employ-
ee's within the BIA.



