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OPINION

W. FLETCHER, Circuit Judge:

The Equal Employment Opportunity Commission
(“EEOC”) filed this action against Peabody Western Coal
Company (“Peabody”) for maintaining a Navajo hiring
preference at the mines that Peabody leases from the Navajo
Nation. The EEOC alleges that Peabody has discriminated
against non-Navajo Native Americans, including two
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members of the Hopi Nation and one member of the Otoe
tribe, in violation of Title VII, 42 U.S.C. § 2000e-2(a)(1).

On appeal, we are presented with three questions. The
first is whether, under Federal Rule of Civil Procedure 19, it
is feasible to join the Navajo Nation as a party. We hold that
it is feasible to join the Nation in order to effect complete
relief between the parties. Because the EEOC is an agency of
the United States, the Navajo Nation cannot assert its
sovereign immunity as a defense to joinder. The second is
whether the EEOC’s claim presents a nonjusticiable political
question. We hold that it does not. The third is whether the
district court erred in dismissing the EEOC’s claim that
Peabody failed to keep records as required by Title VII, 42
U.S.C. § 2000e-8(c). We hold that it did. We reverse and
remand for further proceedings.

I. Background

Peabody mines coal at the Black Mesa Complex on the
Navajo and Hopi reservations in northeastern Arizona. It does
so pursuant to leases with the tribes entered into by Peabody’s
predecessor-in-interest, the Sentry Royal Company
(“Sentry”). Sentry entered into two leases with the Navajo
Nation: a 1964 lease allowing it to mine on the Navajo
Nation’s reservation (lease no. 8580), and a 1966 lease
allowing it to mine on the Navajo portion of land set aside for
joint use by the Navajo and Hopi Nations (lease no. 9910).
Both leases contain provisions requiring that preference in
employment be given to members of the Navajo Nation. The
1964 lease provides that Peabody “agrees to employ Navajo
Indians when available in all positions for which, in the
judgment of [Peabody], they are qualified,” and that Peabody
“shall make a special effort to work Navajo Indians into
skilled, technical, and other higher jobs in connection with
[Peabody’s] operations under this lease.” The 1966 lease
contains a similar provision, but also specifies that Peabody
may “at its option extend the benefits of this Article
[containing the Navajo employment preference] to Hopi
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Indians.” The record indicates that the language of the Navajo
employment preferences remains unchanged and does not
show that the preference has been extended to members of the
Hopi Nation.

Pursuant to the Indian Mineral Leasing Act of 1938
(“IMLA”), the Department of Interior has approved both the
leases, as well as subsequent amendments and extensions. See
25 U.S.C. 88 396a, 396e; see also United States v. Navajo
Nation, 537 U.S. 488, 493 (2003) (explaining that the
Department of the Interior’s approval is necessary before the
leases become effective). If the lease terms are violated, the
Navajo Nation and the Department of the Interior (“DOI”)
retain the power to cancel the leases after a notice and cure
period.

In June 2001, the EEOC filed this action in District Court
for the District of Arizona, alleging that Peabody was
unlawfully discriminating on the basis of national origin by
implementing the Navajo employment preference.
Specifically, the EEOC’s complaint charged that Peabody had
refused to hire non-Navajo Native Americans — two members
of the Hopi and one now-deceased member of the Otoe tribe,
as well as unspecified other non-Navajo Native Americans —
for positions for which they were otherwise qualified. The
EEOC argued that such conduct violated 42 U.S.C. § 2000e-
2(a)(1), which prohibits employers from refusing to hire
applicants because of their national origin. The complaint
further alleged that Peabody had violated the record-keeping
requirements of § 2000e-8(c).

Questions arising out of transactions, including coal
mining leases, on the Navajo and Hopi reservations and on
the tribes’ joint land have been extensively litigated. See, e.g.,
Navajo Nation, 537 U.S. at 493-513 (rejecting claim by
Navajo Nation that the Secretary of the Interior breached
fiduciary duties owed to the Nation by approving the coal
leases); Peabody Coal Co. v. Navajo Nation, 373 F.3d 945,
946 (9th Cir. 2004) (holding that the court lacked jurisdiction
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to enforce arbitration settlement agreement about lease
royalty rates); see also Clinton v. Babbitt, 180 F.3d 1081,
1083-86 (9th Cir. 1999) (describing the lengthy dispute
between Navajo and Hopi Nations over joint use land in
Arizona); Navajo Nation v. Peabody Holding Co., 209 F.
Supp. 2d 269, 275-76 (D.D.C. 2002) (describing history of
amendments to the leases in a RICO suit by the tribe against
Peabody).

Navajo employment preference provisions also have been
the subject of prior litigation. See Dawavendewa v. Salt River
Project Agr. Imp. & Power Dist., 276 F.3d 1150, 1163 (9th
Cir. 2002) (“Dawavendewa I1””); Dawavendewa v. Salt River
Agr. Imp. & Power Dist., 154 F.3d 1117, 1124 (9th Cir. 1998)
(“Dawavendewa 17”). In Dawavendewa |, we interpreted the
Indian preference exception of Title VII, 8§ 2000e-2(i), to
permit discrimination in favor of Indians living on or near a
reservation, but not to permit discrimination against Indians
belonging to other tribes. Id. at 1124. On remand to the
district court, the private contractor defendant moved to
dismiss the case for failure to join the Navajo Nation as an
indispensable party under Federal Rule of Civil Procedure
19(b).

In Dawavendewa I, 276 F.3d at 1153, we agreed with
the district court that the Navajo Nation was an indispensable
party. We held that “as a signatory to the lease . . . the Nation
IS a necessary party that cannot be joined because it enjoys
tribal sovereign immunity.” 1d. We noted when balancing the
factors to determine whether the Nation was an indispensable
party that the plaintiff

may have a viable alternative forum in which to
seek redress. Sovereign immunity does not apply in
a suit brought by the United States. Moreover,
recently, in EEOC v. Karuk Tribe Housing
Authority, 260 F.3d 1071, 1075 (9th Cir. 2001), we
held that because no principle of law ‘differentiates
a federal agency such as the EEOC from the United
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States itself,” tribal sovereign immunity does not
apply in suits brought by the EEOC.

Id. at 1162-63. When the EEOC moved “at the eleventh hour”
to intervene, we denied the motion. We observed, however,
“that nothing precludes Dawavendewa from refiling his suit
in conjunction with the EEOC.” Id. at 1163.

In June 2002, the EEOC brought the present action,
alleging intertribal discrimination as in Dawavendewa | and
Dawavendewa IlI. In February 2002, Peabody moved for
summary judgment under Federal Rule of Civil Procedure 56
and for dismissal of the action under Federal Rules of Civil
Procedure 12(b)(7) and 12(b)(1). Peabody neither admitted
nor denied that it had discriminated against non-Navajo
Native Americans in violation of Title VII. Instead, Peabody
asserted that Rule 19 required dismissal because the Navajo
Nation was a necessary and indispensable party. Peabody also
asserted that the issue of the legality of this lease provision
was a nonjusticiable political question, on the theory that
because the DOI had approved the mining leases, the court
would have to make an “initial policy choice” between the
positions of the DOI and the EEOC.

The district court held that it was not feasible to join the
Navajo Nation, and that the Nation was not only a necessary
but also an indispensable party. In the alternative, it found the
legality of the Navajo employment preference in the lease to
be a nonjusticiable political question. The district court
dismissed the entire action, including the EEOC’s record-
keeping claim. The EEOC timely appealed. We reverse and
remand for further proceedings.

I1. Discussion

A. Joining the Navajo Nation Under Rule 19

Rule 19 governs compulsory party joinder in federal
district courts. The district court held that it was not feasible
to join the Navajo Nation because, under Title VI, the EEOC
cannot directly sue the Nation. See 42 U.S.C. § 2000e(b)(1)
(exempting Indian tribes from the statutory definition of
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“employer”); see also Dawavendewa Il, 276 F.3d at 1159 n.9
(observing that “pursuant to § 2000e(b), Indian tribes are
specifically exempt from the requirements of Title VII™).
Although the district court decided the issue on a motion for
summary judgment, we construe the motion as one to dismiss
for failure to join an indispensable party under Rule 12(b)(7).
See Dredge Corp. v. Penny, 338 F.2d 456, 463-64 (9th Cir.
1964) (explaining that dismissal for failure to join a party
must be decided on a motion to dismiss, not summary
judgment). We review de novo the district court’s legal
conclusion that it is not feasible to join the Navajo Nation.
United States v. Bowen, 172 F.3d 682, 688 (9th Cir. 1999)
(explaining that although *“generally, we review a district
court’s decision regarding joinder for abuse of discretion[,] . .
.. we review legal conclusions underlying that decision de
novo”) (internal citation and quotation marks omitted).

We hold that the Navajo Nation is a necessary party
under Rule 19. We hold, further, that where the EEOC asserts
a cause of action against Peabody and seeks no affirmative
relief against the Nation, joinder of the Nation under Rule 19
is not prevented by the fact that the EEOC cannot state a
cause of action against it. Because the EEOC is an agency of
the United States, the Nation cannot object to joinder based
on sovereign immunity, as we noted in Dawavendewa Il. 276
F.3d at 1162-63. We therefore hold that joinder of the Nation
is feasible.

1. Rule 19

In relevant part, Rule 19(a) provides that

[a] person who is subject to service of process and
whose joinder will not deprive the court of
jurisdiction over the subject matter of the action
shall be joined as a party in the action if (1) in the
person’s absence complete relief cannot be
accorded among those already parties, or (2) the
person claims an interest relating to the subject of
the action and is so situated that the disposition of
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the action in the person’s absence may (i) as a
practical matter impair or impede the person’s
ability to protect that interest or (ii) leave any of the
persons already parties subject to a substantial risk
of incurring double, multiple, or otherwise
inconsistent obligations by reason of the claimed
interest. . . . If the joined party objects to venue and
joinder of that party would render the venue of the
action improper, that party shall be dismissed from
the action.

Rule 19(b) provides that if it is not feasible for the court to
join a person meeting the requirements of Rule 19(a), the
court

. shall determine whether in equity and good
conscience the action should proceed among the
parties before it, or should be dismissed, the absent
person being thus regarded as indispensable. The
factors to be considered by the court [in determining
whether a party is indispensable] include: first, to
what extent a judgment rendered in the person’s
absence might be prejudicial to the person or those
already parties; second, the extent to which, by
protective provisions in the judgment, by shaping of
relief, or other measures, the prejudice can be
lessened or avoided; third, whether a judgment
rendered in the person’s absence will be adequate;
fourth, whether the plaintiff will have an adequate
remedy if the action is dismissed for nonjoinder.

Applying these two parts of Rule 19, there are three
successive inquiries. Bowen, 172 F.3d at 688 (describing Rule
19’s “three-step process”). First, the court must determine
whether a nonparty should be joined under Rule 19(a). We
and other courts use the term “necessary” to describe those
“persons to be joined if feasible.” Fed. R. Civ. P. 19(a); see
also Disabled Rights Action Committee v. Las Vegas Events,
Inc., 375 F.3d 861, 867 n.5 (9th Cir. 2004) (explaining that
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the term “necessary” is a “term[] of art in Rule 19
jurisprudence”); Bowen, 172 F.3d at 688. If understood in its
ordinary sense, “necessary” is too strong a word, for it is still
possible under Rule 19(b) for the case to proceed without the
joinder of the so-called “necessary” absentee. In fact, Rule
19(a) “defines the persons whose joinder in the action is
desirable” in the interests of just adjudication. Fed. R. Civ. P.
19 Advisory Committee Note (1966) (emphasis added); see
also Bowen, 172 F.3d at 688. Absentees whom it is desirable
to join under Rule 19(a) are “persons having an interest in the
controversy, and who ought to be made parties, in order that
the court may act[.]” Shields v. Barrow, 58 U.S. (17 How.)
130, 139 (1854).

If an absentee is a necessary party under Rule 19(a), the
second stage is for the court to determine whether it is
feasible to order that the absentee be joined. Rule 19(a) sets
forth three circumstances in which joinder is not feasible:
when venue is improper, when the absentee is not subject to
personal jurisdiction, and when joinder would destroy subject
matter jurisdiction. See Fed. R. Civ. P. 19(a); see also Tick v.
Cohen, 787 F.2d 1490, 1493 (11th Cir. 1986) (listing the three
factors that may make joinder unfeasible).

Finally, if joinder is not feasible, the court must
determine at the third stage whether the case can proceed
without the absentee, or whether the absentee is an
“indispensable party” such that the action must be dismissed.
As the Advisory Committee Note explains, Rule 19 uses “the
word ‘indispensable’ only in a conclusory sense, that is, a
person is ‘regarded as indispensable’ when he cannot be made
a party and, upon consideration of the factors [in Rule 19(b)],
it is determined that in his absence it would be preferable to
dismiss the action, rather than to retain it.” Fed. R. Civ. P. 19
Advisory Committee Note (1966). Indispensable parties
under Rule 19(b) are “persons who not only have an interest
in the controversy, but an interest of such a nature that a final
decree cannot be made without either affecting that interest,
or leaving the controversy in such a condition that its final
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termination may be wholly inconsistent with equity and good
conscience.” Shields, 58 U.S. at 139.

2. The Navajo Nation as a Necessary Party

The EEOC and Peabody agree, as they did in district
court, that the Navajo Nation is a necessary party under Rule
19(a)(1) because the Nation is a party to the lease with
Peabody. For the sake of clarity, we explain why we also
agree. Rule 19(a) is “concerned with consummate rather than
partial or hollow relief as to those already parties, and with
precluding multiple lawsuits on the same cause of action.”
Northrop Corp. v. McDonnell Douglas Corp., 705 F.2d 1030,
1043 (9th Cir. 1983) (citing Advisory Committee’s Note Fed.
R. Civ. P. 19 (1966)). As in Dawavendewa Il, 276 F.3d at
1156, the Nation is a signatory to lease provisions that the
plaintiff challenges under Title VII. The EEOC seeks
declaratory, injunctive, and monetary relief. If the EEOC is
victorious in its suit against Peabody, monetary damages for
the charging parties can be awarded without the Nation’s
participation. But declaratory and injunctive relief could be
incomplete unless the Nation is bound by res judicata. The
judgment will not bind the Navajo Nation in the sense that it
will directly order the Nation to perform, or refrain from
performing, certain acts. But it will preclude the Nation from
bringing a collateral challenge to the judgment. If the EEOC
is victorious in this suit but the Nation has not been joined,
the Nation could possibly initiate further action to enforce the
employment preference against Peabody, even though that
preference would have been held illegal in this litigation.
Peabody would then be, like the defendant in Dawavendewa
Il, 276 F.3d at 1156, “between the proverbial rock and a hard
place — comply with the injunction prohibiting the hiring
preference policy or comply with the lease requiring it.” By
similar logic, we have elsewhere found that tribes are
necessary parties to actions that might have the result of
directly undermining authority they would otherwise exercise.
See Pit River Home v. United States, 30 F.3d 1088, 1092 (9th
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Cir. 1994) (Pit River Tribal Council was a necessary party in
suit challenging its designation by the Secretary of Interior as
the beneficiary of reservation property); Confederated Tribes
of Chehalis Reservation v. Lujan, 928 F.2d 1496, 1497 (9th
Cir. 1991) (Quinault Nation was a necessary party in suit
challenging the United States’ continued recognition of the
Nation as sole governing authority of the Quinault Indian
Reservation). Following these cases, we conclude that the
Navajo nation is a necessary party under Rule 19(a).

3. Feasibility of Joinder

We turn next to the issue of whether it is feasible to join
the Navajo Nation. Peabody does not contest that the court
could exercise personal jurisdiction over the Nation. Rather,
Peabody argues that the district court lacked jurisdiction
because of the Nation’s sovereign immunity.

In many cases in which we have found that an Indian
tribe is an indispensable party, tribal sovereign immunity has
required dismissal of the case. See, e.g., Dawavendewa II,
276 F.3d at 1163; American Greyhound Racing, Inc. v. Hull,
305 F.3d 1015, 1027 (9th Cir. 2002). By contrast, in a suit
brought by the EEOC, the Nation’s tribal sovereign immunity
does not pose a bar to its joinder. Tribal sovereign immunity
does not “act as a shield against the United States,” even
when Congress has not specifically abrogated tribal
immunity. United States v. Yakima Tribal Court, 806 F.2d
853, 861 (9th Cir. 1986); United States v. Red Lake Band of
Chippewa Indians, 827 F.2d 380, 382 (8th Cir. 1987).
Because the EEOC is an agency of the United States, “tribal
sovereign immunity does not apply in suits brought by the
EEOC.” Dawavendewa Il, 276 F.3d at 1162-63; Karuk, 260
F.3d at 1075.

Peabody argues, however, that the district court lacked
the authority to join the Nation because the EEOC cannot
state a claim against an Indian tribe under Title VII. The
parties agree that the EEOC cannot sue an Indian tribe under
Title VII regarding the tribe’s own employment practices.
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Under 8 2000e(b), an Indian tribe is specifically exempt from
the definition of “employer,” and thus Title VII does not
apply to Indian tribes when they act as employers. In addition,
Title VII limits the EEOC’s authority to proceed against “a
respondent which is a government, governmental agency, or
political subdivision.” 42 U.S.C. § 2000e-5(f)(1). In the case
of a governmental respondent, if the EEOC fails to resolve
the matter by informal means, the EEOC “shall take no
further action and shall refer the case to the Attorney General
who may bring a civil action against such respondent.” Id.

However, a plaintiff’s inability to state a direct cause of
action against an absentee does not prevent the absentee’s
joinder under Rule 19. In Beverly Hills Federal Savings and
Loan Association v. Webb, 406 F.2d 1275, 1279-80 (9th Cir.
1969), we stated that “a person may be joined as a party
[under Rule 19(b)] for the sole purpose of making it possible
to accord complete relief between those who are already
parties, even though no present party asserts a grievance
against such person.” We held that a title company acting as a
trustee for some of the defendants’ property was properly
named as a defendant “for the sole purpose of ‘facilitating’
the enforcement of any orders that might be made by the
court with respect to the trust or the trust property.” Id. at
1279 (emphasis added). We so held even though the plaintiff
did not “assert any claim against the Title Company with
respect to which [the district] court has subject matter
jurisdiction.” Webb, 406 F.2d at 1279 (emphasis added).

In National Wildlife Federation v. Espy, 45 F.3d 1337,
1344-45 (9th Cir. 1995), we held that private parties could be
named as defendants along with federal agencies in a suit
brought under the Administrative Procedure Act to enforce
rights conferred by the National Environmental Policy Act
and by the Food, Agriculture, Conservation and Trade Act of
1990. Although none of these statutes authorized causes of
action against the private parties, we held that Rule 19
nonetheless authorized their joinder as defendants. Id. In so
holding, we cited Sierra Club v. Hodel, 848 F.2d 1068, 1077
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(10th Cir. 1988), in which the Tenth Circuit held that joinder
of a county was proper in an action under the Administrative
Procedure Act against a federal agency, even though the
plaintiff could not sue the county directly.

Our circuit’s reading of Rule 19 not to require a cause of
action between a plaintiff and a party sought to be joined
under the rule is consistent with Supreme Court precedent. In
International Brotherhood of Teamsters v. United States, 431
U.S. 324, 356 (1977), the Supreme Court held that a labor
union named as a defendant was not liable for any
discrimination. Thus, the plaintiff had no viable cause of
action against the union. Accordingly, the Court vacated a
district court injunction against the union. Nevertheless, the
Supreme Court wrote that “the union will properly remain in
this litigation as a defendant so that full relief may be
awarded the victims of the employer’s post-Act
discrimination.” 1d. at 356 n.43 (citing Fed. R. Civ. P. 19(a);
EEOC v. MacMillan Bloedel Containers, Inc., 503 F.2d 1086,
1095 (6th Cir. 1974)). The Supreme Court reaffirmed
Teamsters’ approach to Rule 19 in Zipes v. Trans World
Airlines, Inc., 455 U.S. 385, 400 & n.14 (1982) (reiterating
the Supreme Court’s holding in Teamsters, 431 U.S. at 356,
n.43).

We recognize that the Fifth Circuit has stated that “it is
implicit in Rule 19(a) itself that before a party . . . will be
joined as a defendant the plaintiff must have a cause of action
against it.” Vieux Carre Prop. Owners v. Brown, 875 F.2d
453, 457 (5th Cir. 1989); see also Davenport v. Int’l Bhd. of
Teamsters, AFL-CIO, 166 F.3d 356, 366 (D.C. Cir. 1999)
(quoting this statement from Vieux Carre). However, our
circuit has never agreed with the rule stated in Vieux Carre.
Moreover, the actual holdings of Vieux Carre and Davenport
(as distinct from their abstract statement of the rule) can be
reconciled with the Supreme Court’s and with our own Rule
19 cases. In Vieux Carre and Davenport, the courts were
answering different questions from the question in this case.
In Vieux Carre, the issue was whether the court could join
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under Rule 19 and then impose an injunction directly on a
party against whom the plaintiff could not state a cause of
action. The court held it could not. 875 F.2d at 456-57. In
Davenport, the issue was the same as in Vieux Carre. 166
F.3d at 366. The D.C. Circuit held in Davenport, “it is not
enough that plaintiffs ‘need’ an injunction against Northwest
in order to obtain full relief. They must also have a right to
such an injunction, and Rule 19 cannot provide such a right.”
Id.

The difference between the situation presented here, in
which plaintiffs seek no affirmative relief against the Navajo
Nation, and that in Vieux Carre and Davenport, in which
plaintiffs sought injunctions against the party sought to be
joined, is captured in the majority and concurring opinions in
General Building Contractors Association v. Pennsylvania,
458 U.S. 375 (1982). In General Building, the Supreme Court
held that injunctive relief to enforce Title VII rights could not
be granted against employers who were “parties found not to
have violated any substantive rights of [the plaintiffs].” Id. at
399. The Court, however, also clarified that “this is not to say
that [the employer] defendants . . . might not, upon an
appropriate evidentiary showing, be retained in the lawsuit
and even [be] subject to such minor and ancillary provisions
of an injunctive order as the District Court might find
necessary to grant complete relief.” Id. (citing Zipes, 455 U.S.
at 399-400). In her concurrence, Justice O’Connor
emphasized this point, observing that even though the Court
in Teamsters v. United States, 431 U.S. 324 (1977), had found
that the union had not violated Title VII, it had nonetheless
“directed the union [under Rule 19] to remain in the litigation
as a defendant so that full relief could be awarded the victims
of the employer’s post-Act discrimination.” Id. at 405
(O’Connor, J., concurring) (quoting Zipes, 455 U.S. at 399-
400).

As in Teamsters, Espy, and Webb, the EEOC has no
claim against the party it seeks to join and is not seeking any
affirmative relief directly from that party. Joinder is necessary
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for the “sole purpose” of effecting complete relief between
the parties, Webb, 406 F.2d at 1279-80, by ensuring that both
Peabody and the Nation are bound to any judgment upholding
or striking down the challenged lease provision. Because the
EEOC is not seeking to hold the Navajo Nation liable under
Title VII, we reject Peabody’s argument that our reading of
Rule 19 conflicts with the Rules Enabling Act’s restriction
that the federal rules of civil procedure “shall not abridge,
enlarge or modify any substantive right” 28 U.S.C.
§ 2072(b). Joinder of the Nation does not, and cannot, create
any substantive rights that the EEOC may enforce against the
Nation, and the EEOC does not contend otherwise.

Our interpretation is consistent with other courts that
have allowed the EEOC to join a party under Rule 19 against
which it does not or cannot state a cause of action. In EEOC
v. Union Independiente de la Autoridad de Acueductos, 279
F.3d 49, 52 (1st Cir. 2002), for example, the EEOC filed a
complaint against a labor union for alleged discrimination
against an employee. The First Circuit observed without
disapproval that the EEOC had named a Puerto Rican
governmental employer as a Rule 19 defendant “to ensure
that complete relief, including [the employee’s] reinstatement,
was available.” Id. Under Peabody’s theory of Rule 19 and
Title VII, the EEOC would not have had statutory authority to
join a government as an employer because it could not sue
that employer directly. See 42 U.S.C. § 2000e-5(f)(1)
(granting authority to litigate against a government
respondent to the Attorney General). In EEOC v. MacMillan
Bloedel, the Sixth Circuit held that it was proper to join a
union under Rule 19, although the union was not charged
with a Title VII violation. 503 F.2d at 1088. The court so held
“because the decree entered by the court might affect its
collective bargaining agreement[.]” Id. at 1095. “As a
practical matter,” the Sixth Circuit observed, “the Union need
not play a role in the litigation until the court finds that [the
employer] has violated Title VII.” Id.; see also id. at 1096
(citing cases in which union was joined in order to participate
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in the remedy). We agree with the Sixth Circuit in MacMillan
Bloedel that our understanding of Rule 19 is “consistent with
Title VII’s grant of broad equitable powers to the courts to
eradicate the present and future effects of past
discrimination.” 503 F.2d at 1095-96. See also Gen. Tel. Co.
v. EEOC, 446 U.S. 318, 333 (1980) (stating that Congress
intended to give the EEOC “broad enforcement powers.”).

Our interpretation of Rule 19 is also consistent with both
the purpose and text of the rule. The Northern District of
California provided a succinct statement of this purpose when
it explained that “by definition, parties to be joined under
Rule 19 are those against whom no relief has formally been
sought but who are so situated as a practical matter as to
impair either the effectiveness of relief or their own or present
parties’ ability to protect their interests.” Eldredge v.
Carpenters 46 Northern California Counties Joint
Apprenticeship and Training Committee, 440 F. Supp. 506,
518 (N.D. Cal. 1977). The Nation fits this definition — it is a
party against which relief has not formally been sought but is
so situated that effectiveness of relief for the present parties
will be impaired if it is not joined. We hold that its joinder is
feasible. See Fed. R. Civ. P. 19(a).

Finally, we note what we do, and do not, decide today.
We do decide that the Navajo Nation is a necessary party that
is feasible to join under Rule 19(a). However, we do not
decide, even implicitly, the merits of the EEOC’s Title VII
suit against Peabody. That determination is for the district
court on remand.

B. Political Question Doctrine
We next address the district court’s ruling that the case

involves a nonjusticiable political question. In Baker v. Carr,
369 U.S. 186 (1962), the Supreme Court identified six factors
that may make a question nonjusticiable:

[1] a textually demonstrable constitutional

commitment of the issue to a coordinate political

department; or [2] a lack of judicially discoverable
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and manageable standards for resolving it; or [3] the
impossibility of deciding without an initial policy
determination of a kind clearly for nonjudicial
discretion; or [4] the impossibility of a court’s
undertaking  independent  resolution  without
expressing lack of the respect due coordinate
branches of government; or [5] an unusual need for
unquestioning adherence to a political decision
already made; or [6] the potentiality of
embarrassment from multifarious pronouncements
by various departments on one question.

Id. at 217. See also Los Angeles County Bar Ass’n v. Eu, 979
F.2d 697, 702 (9th Cir. 1992) (quoting the six Baker factors).
The Baker factors must be interpreted in light of the purpose
of the political question doctrine, which *“excludes from
judicial review those controversies which revolve around
policy choices and value determinations constitutionally
committed for resolution to the halls of Congress or the
confines of the Executive Branch.” Japan Whaling
Association v. Am. Cetacean Society, 478 U.S. 221, 230
(1986).

The district court misunderstood the political question
doctrine when it held that the third, fourth, and sixth Baker
factors were implicated by the EEOC’s claim. A
nonjusticiable political question exists when, to resolve a
dispute, the court must make a policy judgment of a
legislative nature, rather than resolving the dispute through
legal and factual analysis. See Koohi v. United States, 976
F.2d 1328, 1331 (9th Cir. 1992). While it is true that the
EEOC is challenging a lease that the DOI has approved, the
district court was not called upon to make an “initial policy
determination.” Resolving whether and how Title VII applies
IS a matter of statutory interpretation and thus involves simply
implementing policy determinations Congress has already
made. The issues here are entirely legal, and are of a sort
“familiar to the courts. “ Eu, 979 F.2d at 702.
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Nor do the fourth and fifth Baker factors apply merely
because, at the behest of the EEOC, the district court was
asked to rule on the legality of a lease that the DOI had
approved. We regularly review the actions of federal agencies
to determine whether they comport with applicable law. See
Japan Whaling Ass’n, 478 U.S. at 230 (explaining that the
political question doctrine did not bar a challenge to the
Secretary of Commerce’s action when a decision required
“applying no more than the traditional rules of statutory
construction, and then applying this analysis to the particular
set of facts presented”). Nor do controversies between
departments of the federal government necessarily present
political questions. See, e.g., United States v. Nixon, 418 U.S.
683, 693 (1974) (dispute between the President and the
Special Prosecutor); United States v. ICC, 337 U.S. 426, 430
(1949) (suit by the United States to review decision of the
Interstate Commerce Commission); TVA v. EPA, 278 F.3d
1184, 1198 (11th Cir. 2002) (dispute between federal
agencies about the meaning of the Clean Air Act). We
therefore conclude that no part of this case presents a
nonjusticiable political question.

C. Record-Keeping Claim

We turn finally to the EEOC’s record-keeping claim.
Title VII requires a covered employer to make and preserve
records that are “relevant to the determinations of whether
unlawful employment practices have been or are being
committed.” 42 U.S.C. § 2000e-8(c). In its complaint, the
EEOC alleged that Peabody had failed to keep employment
applications and sought an injunction directing Peabody to do
s0. Peabody has a record-keeping obligation under Title VII
unrelated to the challenged Navajo employment preference.
Although the district court did not explicitly discuss or
analyze this claim, its entry of final judgment nonetheless
effectively dismissed it.

Peabody’s motion for summary judgment did not
mention the record-keeping claim, and its motion to dismiss
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argued only that the EEOC was not entitled to a jury trial on
the claim. In the absence of argument by the parties, fair
notice to the EEOC that its record-keeping claim faced
dismissal, or any justification offered by the district court for
entering summary judgment on the claim, we vacate the
judgment as to the EEOC’s record-keeping claim and remand
for further proceedings. See Celotex Corp. v. Catrett, 477
U.S. 317, 323 (1986) (the moving party “bears the initial
responsibility of informing the district court of the basis for
its motion”); Couveau v. American Airlines, Inc., 218 F.3d at
1081 (observing that when the reasons for the district court’s
decision are not clear, we may vacate summary judgment and
remand).

Conclusion

We do not decide the merits of the EEOC’s Title VII
claim against Peabody today. We hold simply that the Navajo
Nation is a necessary party to the action, and that it is feasible
to join the Nation in order to effect complete relief between
the parties. We also hold that the EEOC’s suit does not
present a non-justiciable political question. Finally, we
reverse the district court’s dismissal of the EEOC’s record-
keeping claim. We remand for further proceedings consistent
with this opinion.

REVERSED AND REMANDED.



19a

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

No. CIV 01-1050-PHX-MHM

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION,
Plaintiff,
VS.
PEABODY COAL COMPANY,
Defendant.

September 24, 2002, Decided
September 26, 2002, Filed

COUNSEL: For EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION, plaintiff: Mary Joleen O’Neill, Esq,
Katherine J Kruse, Equal Employment Opportunity
Commission, Phoenix, AZ.

For PEABODY COAL COMPANY, defendant: Lawrence
Jay Rosenfeld, Esq, Mary E Bruno, John F Lomax, Jr,
Greenberg Traurig LLP, Phoenix, AZ.

For DELBERT MARIANO, THOMAS SAHU, intervenors:
Tod F Schleier, Esq, Bradley Hugh Schleier, Esg, James M
Jellison, Schleier Jellison & Schleier PC, Phoenix, AZ.

ORDER

Pending before this Court are the following motions:
Defendant’s Motion for Summary Judgment (Doc. # 38);
Defendant’s Motion to Dismiss and/or Stay and/or Motion to
Strike (Doc. # 24); Plaintiff’s Motion to Strike Portions of the
Statement of Facts and Affidavits Submitted by Defendant in
Support of its Motion for Summary Judgment (Doc. # 43);
Defendant’s Motion to Strike Plaintiff’s Reply in Support of
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Plaintiff’s Motion to Strike as Untimely (Doc. # 49); and
Delbert Mariano and Thomas Sahu’s Motion to Intervene as
Plaintiffs (Doc. # 23).

I. FACTUAL BACKGROUND

The Equal Employment Opportunity Commission
(“EEOC”) has filed this Complaint against Peabody Western
Coal Company (“Peabody Coal”) claiming a violation of Title
VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. §
§ 2000e et seq.

Specifically, the EEOC alleges that Peabody Coal
violates Title VII’s prohibitions against national original
discrimination by giving preference in hiring to Navajos over
non-Navajo Native Americans at its coal mining operations
located on the Navajo and Hopi Indian Reservations (the
“Black Mesa Complex™).

The EEOC claims that Delbert Mariano and Thomas
Sahu, members of the Hopi Tribe, and Robert Koshiway, a
member of the Otoe Tribe (now deceased), applied for
positions with Peabody Coal and were denied employment in
favor of members of the Navajo Nation. Before filing this
lawsuit against Peabody Coal, the EEOC engaged in some
informal conciliation. The conciliation process failed to
resolve the matter, and this lawsuit was filed.

A. THE COAL LEASES

Peabody Coal conducts coal mining operations on the
Navajo and Hopi Reservations in northeastern Arizona
pursuant to drilling and exploration permits and coal mining
leases executed with the respective tribes.! These permits and
coal leases require Peabody Coal to provide preference in
employment to members of the respective tribes. These
permits and coal leases also require approval of the United

! These operations provide coal to the Salt River Project
Agricultural Improvement and Power District generating station in
Page, Arizona, and to Southern California Edison’s Mojave
generating station.
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States Secretary of the Interior under certain circumstances.
Specifically, these provisions are as follows.

1. The 1961 Navajo Permit

The Drilling and Exploration Permit executed on May
13, 1961 between The Navajo Tribe of Indians and Sentry
Royalty Company, Peabody Coal’s predecessor in interest,
provides in pertinent part:

9. Permittee shall commence prospecting operations
for coal within ninety (90) days of the approval of
this permit by the Secretary of the Interior ...

10. Permittee will employ members of the Navajo
Tribe when available in all positions for which they
are qualified and pay prevailing wages to such
Navajo employees. Permittee will make a special
effort to work members of the Navajo Tribe into
skilled, technical and other jobs in connection with
its operations under this permit.

*k*k

12. This permit shall not be assignable without
approval of the Advisory Committee of the Navajo
Tribal Counsel and the Secretary of the Interior.

This Drilling and Exploration Permit (the “1961 Navajo
Permit”) was signed and is dated February 6, 1962, by James
F. Canan, assistant area director, Bureau of Indian Affairs,
Department of the Interior. Article XI1X of the form Lease
attached as Exhibit B to the 1961 Navajo Permit” also
contains a Navajo employment preference provision as
follows:

ARTICLE XIX. NAVAJO EMPLOYMENT
PREFERENCE

Lessee agrees to employ Navajo Indians
when available in all position for which, in the
judgment of Lessee, they are qualified, and to pay
prevailing wages to such Navajo employees and to
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utilize services of Navajo contractors whenever
feasible.

Lessee shall make a special effort to work
Navajo Indians into skilled, technical and other
higher jobs in connection with Lessee’s operations
under this lease.

2. The 1964 Navajo Coal Lease No. 8580

A Mining Lease executed on February 1, 1964 between
the Navajo Tribe and Sentry Royalty Company, Peabody
Coal’s predecessor in interest, for the lands that were subject
of the 1961 Navajo Permit (“Navajo Coal Lease No. 8580”),
provides in pertinent part:

ARTICLE VI. TERMINATION OF FEDERAL
JURISDICTION

During the period that the land so leased is under
Federal jurisdiction, the royalty provisions of this
lease are subject to reasonable adjustment by the
Secretary of the Interior or his authorized
representative at the end of twenty years from the
effective date of this lease, and at the end of each
successive ten-year period thereafter. . .

*k*k

ARTICLE VIIl. SUSPENSION OF MINING
OPERATIONS

Whenever permitted by law, if the Secretary
of the Interior or his authorized representative
considers the marketing facilities inadequate or the
economic conditions unsatisfactory, he may, with
the concurrence of the Advisory Committee of the
Navajo Tribal Council, authorize the suspension of
mining operations for such time as he considers
advisable. . .

**k*

ARTICLE X. REGULATIONS
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Lessee shall abide by and conform to any
and all regulations of the Secretary of the Interior
now or hereafter in force relative to such leases. . .

**k%k

ARTICLE XI. ASSIGNMENT OF LEASE

Lessee shall not assign this lease or any
interest therein by an operating agreement or
otherwise, or sublet any portion of the leased
premises, except with the prior approval of the
Secretary of the Interior and the Advisory
Committee of the Navajo Tribal Council. . .

*k%x

ARTICLE  XVI. CANCELLATION AND
FORFEITURE

When, in the opinion of the Mining
Engineer of the Navajo Tribe and the Secretary of
the Interior, before restrictions are removed, there
has been a violation of any of the terms and
conditions of this lease, the Secretary of the Interior
and the Navajo Tribe shall have the right . . . to
declare this lease null and void. . .

*k%x

ARTICLE XIX. NAVAJO EMPLOYMENT
PREFERENCE

Lessee agrees to employ Navajo Indians
when available in all positions for which, in the
judgment of Lessee, they are qualified, and to pay
prevailing wages to such Navajo employees and to
utilize services of Navajo contractors where
feasible.

Lessee shall make a special effort to work
Navajo Indians into skilled, technical and other
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higher jobs in connection with Lessee’s operations
under this Lease.

*k*k

ARTICLE XXII. OBSERVANCE OF TRIBAL
RESOLUTIONS

“Lessee agrees to comply with all lawful
resolutions adopted by the Navajo Tribal Council.”

**k%k

ARTICLE XXVIII. NOTICES

Any notice, demand or request provided for
in this lease, or given or made in connection with it
shall be deemed to be properly given if delivered in
person, or sent by registered or certified mail . . . to
the persons specified below:

To or upon the Tribe:

Chairman

Navajo Tribal Council

Window Rock, Arizona
and

General Superintendent

Navajo Agency, Bureau of Indian Affairs

Window Rock, Arizona ...
Navajo Coal Lease No. 8580 was approved on August 28,
1964 by John C. Dibbern, assistant area director of the Bureau
of Indian Affairs, Department of the Interior.

3. The 1964 Joint Use Permit
A Drilling and Exploration Permit executed on June 1,
1964 between The Hopi Tribe of Arizona and The Navajo
Tribe of Indians and Sentry Royalty Company, Peabody
Coal’s predecessor in interest (the “Joint Use Permit”),
contains provisions nearly identical to those in the 1961
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Navajo Permit. The Joint Use Permit provides in pertinent

part:
1. Pursuant to authority contained in a resolution of
the Hopi Tribal Council, H-7-64 dated June 1, 1964,
and a resolution of the Advisory Committee of the
Navajo Tribal Council, ACMY-77-64 dated May 7,
1964, Permittee is hereby granted the exclusive
right to drill and explore for coal for a period of two
years from and after the date of approval hereof by
the Secretary of the Interior. . .

**k*k

10. Permittee will employ members of the Hopi and
Navajo Tribes when available in all positions for
which they are qualified and pay prevailing wages
to such Hopi and Navajo employees. Permittee will
make a special effort to work members of the Hopi
and Navajo Tribes into skilled, technical, and other
higher jobs in connection with its operations under
this permit.

**k*

12. This permit shall not be assignable without the
prior approval of the Hopi Tribal Council, the
Advisory Committee of the Navajo Tribal Council,
and the Secretary of the Interior.

The Joint Use Permit was approved and signed on October
20, 1964 by John C. Dibbern, area director, Gallup Area
Office, Bureau of Indian affairs, Department of the Interior,
and on October 23, 1964, by George W. Hadden, area
director, Phoenix Area Office, Bureau of Indian Affairs,
Department of the Interior.

Exhibit B to the Joint Use Permit, made a part thereof
pursuant to paragraph 1 of the Joint Use Permit, and entitled
“United States Department of the Interior Bureau of Indian
Affairs Mining Lease between Sentry Royalty Company
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[Peabody Coal’s predecessor in interest] and the Hopi and
Navajo Tribes” (the “Joint Use Lease”) contains provisions
nearly identical to those in Coal Lease No. 8580, except that
employment preference is given to both Hopis and Navajos.
Before execution of the Joint Use Lease, however, a dispute
arose regarding the terms of this Joint Use Lease. As a result,
the Hopi Tribe and the Navajo Tribe executed separate
mining leases on June 6, 1966.

The resulting Hopi Coal Lease, entitled “United States
Department of the Interior Bureau of Indian Affairs Mining
Lease between the Hope [sic] Tribe, State of Arizona and
Sentry Royalty Company” required Sentry (predecessor in
interest to Peabody Coal) to give Hopi Indians preference in
hiring, allowed the Hopi Tribe to extend the preference to
Navajo Indians, and required Sentry (predecessor in interest
to Peabody Coal) to “make a special effort to work Hopi and
Navajo Indians into skilled, technical and other higher jobs in
connection with Lessee’s operations under this lease.

4. The 1966 Navajo Coal Lease No. 9910

The resulting Navajo Lease (“Navajo Coal Lease No.
99107), “United States Department of the Interior Bureau of
Indian Affairs Mining Lease between Sentry Royalty
Company and the Navajo Tribe State of Arizona,” contained
terms virtually identical to those in Navajo Coal Lease No.
8580, except that it allowed Sentry, predecessor in interest to
Peabody Coal, to extend the employment preference
provision to members of the Hopi Tribe. It provided in
pertinent part as follows:

ARTICLE IV. ANNUAL RENTAL

Lessee agrees . . . to pay or cause to be paid
to the Secretary of the Interior or his authorized
representative, for the use and benefit of the Navajo
Tribe. ..

*k%x
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ARTICLE VI. SUSPENSION OF MINING
OPERATIONS

Whenever permitted by law, if the Secretary
of the Interior or his authorized representative
considers the marketing facilities inadequate or the
economic conditions unsatisfactory, he may, with
the concurrence of the Lessor, authorize the
suspension of mining operations for such time as he
considers advisable. . .

**k%x

ARTICLE VIII. REGULATIONS

Lessee shall abide by and conform to any
and all regulations of the Secretary of the Interior
now or hereafter in force relative to such leases. . .

*k*k

ARTICLE IX. ASSIGNMENT OF LEASE

Lessee shall not assign this lease or any
interest therein by an operating agreement or
otherwise, or sublet any portion of the leased
premises, except with the prior approval of the
Secretary of the Interior and the Lessor. .

*k%x

ARTICLE XI. INSPECTION

The leased premises and producing
operation, improvements, machinery and fixtures
thereon and connected therewith and all pertinent
books and accounts of Lessee shall be open at all
times for inspection by agents of the Lessor or any
duly authorized representative of the Secretary of
the Interior.

*k*k
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ARTICLE  XIV. CANCELLATION AND
FORFEITURE

When, in the opinion of the Lessor and the
Secretary of the Interior, before restrictions are
removed, there has been a violation of any of the
terms and conditions of this lease, the Secretary of
the Interior and the Lessors shall have the right . . .
to declare this lease null and void. . .

*k*k

ARTICLE XVII. EMPLOYMENT PREFERENCE

Lessee agrees to employ Navajo Indians
when available in all positions for which, in the
judgment of Lessee, they are qualified, and to pay
prevailing wages to such Navajo employees and to
utilize services of Navajo contractors where
feasible.

Lessee shall make a special effort to work
Navajo Indians into skilled, technical and other
higher jobs in connection with Lessee’s operations
under this Lease. Lessee may at its option extend
the benefits of this Article to Hopi Indians.

*k%k

ARTICLE XXVII. NOTICES

Any notice, demand or request provided for
in this lease, or given or made in connection with it,
shall be deemed to be properly given if delivered in
person, or sent by registered or certified mail ... to
the persons specified below:

Chairman
Navajo Tribal Council
Window Rock, Arizona

Secretary of the Interior (2 copies). . .
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Navajo Coal Lease 9910 was approved and signed on July 7,
1966, by Graham Holmes, area director, Bureau of Indian
Affairs, Department of the Interior.

5. Drafting, Negotiations, and Amendments

Peabody Coal in-house counsel Edward L. Sullivan Jr.
has testified by affidavit that it is his understanding, based on
his review of the 1961 Navajo Permit and the 1964 Joint Use
Permit and the history of Peabody Coal’s leasing rights in
Arizona, that the 1961 Navajo Permit and the form of lease
attached as Exhibit B thereto and the 1964 Joint Use Permit
and the form of lease attached as Exhibit B thereto were
drafted by the United States Secretary of Interior or his
authorized representative and presented to Sentry with no
meaningful opportunity to bargain over the employment
preference term.

The 1964 Navajo Coal Lease No. 8580 and the 1966
Navajo Coal Lease No. 9910 contain virtually identical terms
as excerpted above, to the terms in the form leases, with the
exception that the 1966 Navajo Coal Lease No. 9910 allows
Sentry to extend the Navajo hiring preference to the Hopi
Tribe as well.

Attorney Sullivan has further testified pursuant to
affidavit that the 1964 Navajo Coal Lease No. 8580 and the
1966 Navajo Coal Lease No. 9910 have been amended twice
since they were executed, each time with the approval of the
Secretary of the Interior, and each time without any changes
to the employment preference provision. In 1987, he testified,
a new article was added to each lease, stating that all
provisions of the original leases would continue in full force
and effect, except as expressly modified by the amendments.
The most recent amendment was approved on March 29,
1999, by Bruce Babbitt, then Secretary of the Interior, he
testified.

Attorney Marvin O. Young, former Peabody Coal
general counsel from 1968 to 1985, further testified by
affidavit that he is familiar with two other Mining Leases



30a

executed with the Navajo Nation, one by Utah International,
and one by P&M, and that each contains a Navajo
employment preference clause. He testified by affidavit that
“It is my understanding that the United States Secretary of the
Interior required these employment preference provisions as a
condition of the leases, as part of a standardized practice by
the Secretary of the Interior at the time.”

5. Navajo Preference in Employment Act
While this lawsuit has been pending, Peabody Coal has
been subject to legal action by the Navajo Nation seeking to
enforce the Navajo Preference in Employment Act, 15 NNC §
601, et seq.
Section 604 of the Navajo Preference in Employment Act
states as follows:

8 604. Navajo employment preference

A. All employers doing business within the
territorial jurisdiction [or near the boundaries] of the
Navajo Nation, or engaged in any contract with the
Navajo Nation, shall:

1. Give preference in employment to Navajos. . .
15 NNC § 604.

B. EEOC’S OBJECTIONS TO THE EVIDENCE

The EEOC has not offered any evidence to controvert the
evidence offered by Peabody Coal and outlined above, nor
has it suggested that it has any such evidence. The EEOC has
not disputed that the documents offered by Peabody Coal,
specifically the 1961 Navajo Permit, the 1964 Joint Use
Permit, the Hopi Lease, and 1964 Navajo Coal Lease No.
8580 and the 1966 Navajo Coal Lease No. 9910 contain the
terms outlined.

2 The EEOC states at page 2 of its brief that “to the extent that
the two affiants’ avowals rely on actual language from the lease
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The EEOC, however, has moved to strike certain
statements outlined in section A.4., supra, by Peabody Coal
former and present in-house counsel relating to the Secretary
of Interior’s direct involvement in drafting and approving the
Coal Leases, and whether the Navajo employment preference
is typically included in such Coal Leases. These statements,
the EEOC argues, should not be admitted with regards to
Peabody Coal’s argument that the issue in this litigation
presents a nonjusticiable political question.

The EEOC originally also moved to strike Mr. Sullivan’s
sworn statements referring to the contents of the amendments
to the Coal Leases, i.e., his testimony that the Coal Lease
amendments did not change the Navajo hiring preference.
The EEOC, however, has since stipulated that the
amendments and related supplements to Navajo Coal Lease
8580 and Navajo Coal Lease 9910 “did not change, or
address, the hiring preferences outlined in those leases.” See
Corrected Stipulation Regarding Lease Amendments, dated
7/23/02 (Doc. # 57).

The EEOC apparently retains its original objections to
Mr. Sullivan’s sworn statements as to his understanding that
the Secretary of the Interior drafted the original Permits and
form of Leases, and that Sentry was not provided the
opportunity to bargain over the employment preference term,
arguing he has not shown personal knowledge of the
negotiations. The EEOC also moved to strike Attorney
Young’s statement that it was his understanding that the
Navajo employment preference was required by the Secretary
of Interior in mining leases, and was typical of such leases, on
the ground attorney Young has not established personal
knowledge.

Peabody Coal, however, cites to a brief that the EEOC
filed with the United States Court of Appeals for the Ninth

agreements or other documents attached to their affidavits, the
Commission has not challenged the avowals.”
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Circuit, wherein Peabody Coal conceded that the Navajo
employment preference provisions are aggressively pushed by
the Navajo Nation and are in a number of the Navajo Nation’s
lease agreements. See EEOC’s Motion to Intervene in
Dawavendewa v. Salt River Project Agricultural
Improvement and Power District, at p. 14, attached as Ex. B
to Defendant’s Response to Plaintiff’s Motion to Strike.

1. PROCEDURAL BACKGROUND

Defendant Peabody Coal has moved pursuant to Rule 56
of the Federal Rules of Civil Procedure for summary
judgment to dismiss this Complaint on the ground that 1) the
Navajo Nation is a necessary and indispensable party to this
litigation and its joinder is not feasible under Rule 19(b)
because the EEOC is not empowered to bring this action
against the tribe; or alternatively 2) this case presents a
nonjusticiable political question. In the event this Court does
not grant Peabody Coal’s motion for summary judgment,
Defendant Peabody Coal has moved pursuant to Rules
12(b)(6) and Rule 12(f) to dismiss and/or stay and/or strike
this Complaint on the grounds that 1) the EEOC failed to
conciliate as required by Title VII; 2) the EEOC failed to set
forth legal bases warranting the relief it requests; and 3) the
EEOC has defined a class in a manner not permitted by
Section 706 of the Civil Rights Act of 1964 on which the
EEQOC relies.

Finally, Delbert Mariano and Thomas Sahu, members of
the Hopi Tribe, and the charging parties in the EEOC
complaint, have moved pursuant to Rule 24 of the Federal
Rules of Civil Procedure to intervene as plaintiffs in this
lawsuit.

I1. STANDARD OF REVIEW

A motion to dismiss for failure to state a claim for relief
under Rule 12(b)(6) must be treated as a motion for summary
judgment under Federal Civil Procedure Rule 56 if either
party to the motion to dismiss submits materials outside the
pleadings in support of or in opposition to the motion that the
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Court relies on in its ruling. Anderson v. Angelone, 86 F.3d
932, 934 (9th Cir. 1996).

A motion for summary judgment may be granted only if
the evidence shows “that there is no genuine issue as to any
material fact and that the moving party is entitled to judgment
as a matter of law.” Fed. R. Civ. P. 56(c). To defeat the
motion, the non-moving party must show that there are
genuine factual issues “that properly can be resolved only by
a finder of fact because they may reasonably be resolved in
favor of either party.” Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 250, 106 S. Ct. 2505, 2511, 91 L. Ed. 2d 202
(1986).

The party opposing summary judgment “may not rest
upon the mere allegations or denials of [the party’s]
pleadings, but . . . must set forth specific facts showing that
there is a genuine issue for trial.” Fed. R. Civ. P. 56(e); see
also Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp.,
475 U.S. 574, 586-87, 106 S. Ct. 1348, 1356, 89 L. Ed. 2d
538 (1986). The Court views the evidence in the light most
favorable to the nonmoving party, Plaintiff here, and draws
any reasonable inferences in the nonmoving party’s favor. See
Warren v. City of Carlsbad, 58 F.3d 439, 441 (9th Cir. 1995),
cert. denied, 516 U.S. 1171, 134 L. Ed. 2d 209, 116 S. Ct.
1261 (1996).

A case is deemed to have raised a political question not
suitable for judicial review if one of the following
formulations is inextricable from the case:

Prominent on the surface of any case held to
involve a political question is found a textually
demonstrable constitutional commitment of the
issue to a coordinate political department; or a lack
of judicially discoverable and manageable standards
for resolving it; or the impossibility of deciding
without an initial policy determination of a kind
clearly for nonjudicial discretion; or the
impossibility of a court’s undertaking independent
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resolution without expressing lack of the respect
due coordinate branches of government or an
unusual need for unquestioning adherence to a
political decision already made; or the potentiality

of embarrassment from multifarious
pronouncements by various departments on one
question.

Baker v. Carr, 369 U.S. 186, 217, 82 S. Ct. 691, 710, 7 L. Ed.
2d 663 (1962) (emphasis added).

I11. DISCUSSION

Rule 19 of the Federal Rules of Civil Procedure requires
that this Court determine 1) whether an absent party is
necessary to the action; and then 2) if the party is necessary
but cannot be joined, whether the party is indispensable such
that in “equity and good conscience” the suit should be
dismissed. Confederated Tribes v. Lujan, 928 F.2d 1496,
1498 (9th Cir. 1991).

The EEOC has expressly conceded that the Navajo
Nation is a necessary party to this litigation under Rule 19(a)
of the Federal Rules of Civil Procedure. See Plaintiff’s
Opposition at page 4, lines 2-3.

The EEOC argues, however, that dismissal is not
appropriate because this Court can and should Order that the
Navajo Nation be made a party to this litigation. The EEOC
specifically asks that this Court “order the Navajo Nation to
appear and defend any interests it believes may be affected by
this litigation.” See Plaintiff’s Opposition at page 4, lines 24-
25. The EEOC further indirectly characterizes this lawsuit as
litigation over “the validity of its [the Navajo Nation’s]
discriminatory lease provision and employment preference
provisions ... [and] the interplay between its tribal sovereignty
and Title VIL.” Id. at p. 5, lines 18-21. Thus, the initial issue
before this Court on Peabody Coal’s Motion for Summary
Judgment is whether the Navajo Nation can properly be
joined as defendant in this lawsuit.
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A. The EEOC’s Statutory Authority To Sue The Navajo
Nation
Peabody Coal does not argue that The Navajo Nation
cannot assert sovereign immunity against any lawsuit that
might be brought by the EEOC, as representative of the
United States.

Instead, Peabody Coal claims that the Court may not join
the Navajo Nation because the Commission may not maintain
an action “against a government, governmental agency, or
political subdivision.” See 42 U.S.C. § 2000e-5(f)(1); 42
U.S.C. § 2000e-4(g)(6). The first cited statute reads in
pertinent part as follows:

. In the case of a respondent which is a
government, governmental agency, or political
subdivision, if the Commission has been unable to
secure from the respondent a conciliation agreement
acceptable to the Commission, the Commission
shall take no further action and shall refer the case
to the Attorney General who may bring a civil
action against such respondent in the appropriate
United States district court.

42 U.S.C. § 2000e-5(f)(1) (emphasis added). The second cited
statute authorizes the EEOC to intervene in actions brought
under 2000e-5 against “a respondent other than a government,
governmental agency or political subdivision.” See 42 U.S.C.
2000e-4(g)(6) (emphasis added).

The EEOC does not dispute that the Navajo Nation is a
“government, governmental agency, or political subdivision”
under these statutes. The EEOC, however, argues that the
plain language of this portion of Title VII applies only to a
“respondent” who is “a government, governmental agency, or
political subdivision.” It further argues that the Navajo Nation
is not a “respondent” under the statutory definition. The
referenced statute provides as follows:

(n) The term “respondent” means an employer,
employment agency, labor organization, joint labor-
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management committee controlling apprenticeship
or other training or retraining program, including an
on-the-job training program or Federal entity
subject to section 2000e-16 of this title.

42 U.S.C. 2000e(n). The EEOC argues that the Navajo Nation
was not an employer in this case, and thus cannot be
considered a “respondent” for purposes of 42 U.S.C. § 2000e-
5(f)(1). Thus, the EEOC concludes, 42 U.S.C. § 2000e-5(f)(1)
does not limit its power to sue the Navajo Nation.

Another district court, addressing the similar argument
that the EEOC had authority to sue a government so long as it
did not directly seek relief from the government, soundly
rejected it, reasoning:

In short, the EEOC argues that Congress intended to
preclude the EEOC from suing governmental
entities for some purposes but not for others. This
position is entirely unsupported by the language of
the statute, by case law, and by any reasonable
policy justification.

EEOC v. AFT Local # 571, 761 F. Supp. 536, 539 (N.D. IIl.
1991) (holding that EEOC’s joinder of a school district, a
participant in a collective bargaining agreement, as a
necessary party under Rule 19 “was frivolous in view of
unambiguous statutory and case law authority which
prohibited the EEOC from naming [a governmental entity] as
a defendant”). The Court quoted another court’s reasoning
with approval as well:

It goes too far to argue that EEOC in suing a private
party must be able to join indispensable
governmental entities or enforcement of the statute
will be frustrated. The Attorney General is, after all,
part of the federal government also and if he
decides to sue a public body he will necessarily
have to make the converse decision to join the
indispensable private party. The motion to dismiss
the Board is granted.
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Id. at 540. The same reasoning applies here to reject the
EEOC’s contention that the statute does not prohibit it from
suing the Navajo Nation, a government, because it is not a
“respondent” government. The EEOC argument is too
strained to support what the statute clearly was not intended
to authorize.

The EEOC concedes, moreover, that Indian tribes,
including the Navajo Nation, are specifically exempt as
employers from the requirements of Title VII, pursuant to 42
U.S.C. § 2000e(b), which provides in pertinent part as
follows:

(b) The term “employer” . . . does not include (1) . . . an
Indian tribe . . . 42 U.S.C. § 2000e(b). The EEOC concludes
from this section, however, that Congress intended to exempt
the Navajo Nation from suit only when it was an employer,
and not when it might instead be considered a “government
entity.”

The EEOC’s interpretation of these two statutes together
IS mistaken, as contrary to their plain meaning. The Attorney
General clearly has exclusive authority to file suit whenever a
government such as an Indian tribe is involved. See 42 U.S.C.
8 2000e-5(f)(1); see also 42 U.S.C. § 2000e-5(f)(2); 42
U.S.C. § 2000e-8(c) (the Attorney General is to take the
appropriate action “in a case involving a government,
governmental agency, or a political subdivision.”) The EEOC
cannot expand its authority to bring suit against an Indian
tribe, which is clearly exempt from the provisions of Title
VII, and is also a “government” specifically exempted from
suit by the EEOC, on such a thin argument. No meaningful
distinction exists between “respondent” and “defendant”
under the circumstances presented here. The EEOC in effect
is seeking to sue the Navajo Nation to force it to defend the
Navajo Preference in Employment Act and its contracts with
employers working on its lands, when it is prohibited from
suing the Navajo Nation to enforce Title VII provisions
against the tribe directly. This is contrary to the clear
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provisions of Title VII prohibiting the EEOC from suing
governments, and specifically exempting the Indian tribes
from its provisions. See EEOC v. AFT Local # 571, 761 F.
Supp. at 539.

The EEOC further argues that it has the authority to sue
the Navajo Nation pursuant to 42 U.S.C. § 2000e-5(a), which
provides in pertinent part as follows:

The Commission is empowered, as hereinafter
provided, to prevent any person from engaging in
any unlawful employment practice as set forth in
section 2000e-2 or 2000e-3 of this title.

42 U.S.C. § 2000e-5(a). The EEOC argues that the statutory
definition of “person” specifically includes “governments,
governmental agencies, political subdivisions.” See 42 U.S.C.
§ 2000e(a). Therefore, the EEOC concludes, “there simply is
no basis for Peabody’s claim that the Commission cannot
litigate this claim when the Navajo Nation is present.” See
Plaintiff’s Opposition at page 7. This argument also fails. The
EEOC’s authority under this section is limited to enforcement
of sections 2000e-2 and 2000e-3, which specifically prohibit
an “employer,” as defined in 2000e(n), from discrimination
on the basis of national origin, or retaliation.

The EEOC’s reliance on the suggestion in Dawavendewa
v. Salt River Project Agricultural Improvement & Power
District, 276 F.3d 1150, 1162 (9th Cir. 2002) (Dawavendewa
I) that plaintiff might have a viable alternative forum by
virtue of a lawsuit instituted by the EEOC, since “tribal
sovereign immunity does not apply in suits brought by the
EEOC,” is misplaced. See Dawavendewa I, 276 F.3d at 1162
(quoting EEOC v. Karuk Tribe Hous. Auth., 260 F.3d 1071,
1075 (9th Cir. 2001)).® This issue was not specifically before

® The EEOC mistakenly cites Karuk and Dawavendewa 11 for
the proposition that the Ninth Circuit “has twice expressly stated
than an Indian tribe is a proper party to litigation brought by the
Commission.” See Opposition at p.4, 1. 7-9. In neither of those
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the Court or necessary to its holding, and is therefore dicta.
See id. Moreover, that Court did not address the issue of
whether the EEOC had statutory authority to bring a lawsuit
against an Indian tribe, the issue here. See id.

This Court is not persuaded that Title VII grants the
EEOC authority to sue an Indian tribe when it is not the
employer, but is instead a party to Coal Leases executed with
the employer that direct it to give preference to Navajos.
After all, Title VII expressly exempts Indian tribes from its
provisions, and expressly prohibits the EEOC from naming as
respondent parties “governments,” a term the EEOC does not
dispute includes Indian tribes. This Court is persuaded that
Congress did not intend to authorize the EEOC to name the
Indian tribes as defendants in a lawsuit alleging Title VII
violations, no matter what their role. This Court is further
persuaded that joinder of an Indian tribe under Rule 19 would
divest the EEOC of its authority to litigate. See EEOC v. AFT,
Local # 571, 761 F. Supp. at 539.

Accordingly, this Court concludes that the joinder of the
Navajo Nation, a necessary party under Rule 19(a) of the
Federal Rules of Civil Procedure, is not feasible.

B. Whether the Navajo Nation is an Indispensable Party

Thus, this Court must decide whether the Navajo Nation
is an indispensable party to this lawsuit such that in “equity
and good conscience” the suit should be dismissed. See
Confederated Tribes v. Lujan, 928 F.2d at 1498; Fed. Civ.
Pro. Rule 19(b).

cases did the Ninth Circuit address the issue of whether the EEOC
has statutory authority to sue an Indian tribe under Title VII. In
Karuk, the Ninth Circuit specifically held that the EEOC did not
have regulatory jurisdiction over an Indian tribe under the Age
Discrimination in Employment Act, even though the ADEA does
not expressly exempt Indian tribes from its jurisdiction, as does
Title VII. See Karuk, 260 F.3d at 1082.
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To make this determination, the Court must balance four
factors: 1) the prejudice to any party or to the absent party; 2)
whether relief can be shaped to lessen prejudice; 3) whether
an adequate remedy, even if not complete, can be awarded
without the absent party; and 4) whether there exists an
alternative forum. See Kescoli v. Babbitt, 101 F.3d 1304,
1310 (9th Cir. 1996).

The Ninth Circuit addressed these factors in
Dawavendewa Il, involving a lease between Salt River
Project and the Navajo Nation that contains a Navajo
Employment Preference provision similar to the one in the
Coal Leases at issue here. See Dawavendewa Il, 276 F.3d at
1161-63.

With regards to the first factor, prejudice to any party or
to the absent party, the Ninth Circuit found in that case that
any decision in the absence of the Navajo Nation would
prejudice the Navajo Nation’s economic interests in the lease,
“namely its ability to provide employment and income for the
reservation.” See id. at 1162. The court also found that a
decision would “prejudice the Nation’s sovereign interests in
negotiating contractual obligations and governing the
reservation.” See id. The court also found that the absence of
the Nation would prejudice the defendant by preventing the
resolution of its lease obligations. See id. The same prejudice
would occur here with respect to the Navajo Nation and
Peabody Coal.

With regards to the second factor, whether relief can be
shaped in the Nation’s absence to lessen prejudice, the court
found that any decision mollifying the plaintiff would
prejudice the Nation in its contract with the defendant and its
governance of the tribe. See id. The same is true here: any
relief for the EEOC would come at the expense of the
economic and sovereign interests of the Nation.

With regards to whether an adequate remedy could be
fashioned absent the Nation, the court found that no partial
relief would be adequate, that injunctive relief would



41a

necessarily result in the above-described prejudice to the
defendant and the Nation, and an award of damages would
not resolve defendant’s potential liability to other plaintiffs.
See id. The same holds true here as well. This factor also
warrants dismissal.

The only distinction between the Ninth Circuit’s analysis
in Dawavendewa Il and this case with respect to the issue of
whether the Navajo Nation is an indispensable party is with
regards to the fourth factor, whether there exists an alternative
forum. In Dawavendewa I, the Ninth Circuit suggested in
dicta that the plaintiff “may have a viable alternative forum in
which to seek redress” by joining in a lawsuit filed by the
EEOC (on the premise the Nation could not assert sovereign
immunity against the EEOC), or by suing in tribal court,
obtaining an adverse decision, and then bringing suit against
the officials in federal court. See id. at 1162-63 and n.12.
“Recognizing the resources and aggravation consumed in
relitigating,” however, the court determined that this factor
“remains in equipose.” See id. at 1163. The court noted,
moreover, that the absence of any alternative forum to air the
grievance was not an impediment to dismissal on grounds an
absent party was indispensable. See id. at 1162. Here, there
may be no alternative judicial forum. This Court, however,
finds that this is not an impediment to dismissal.

On balancing these four factors, this Court finds, as did
the Ninth Circuit in Dawavendewa II, that the Nation is an
indispensable party, and that “in equity and good conscience”
the lawsuit cannot proceed in its absence. See id. at 1163.

Dismissal of this action is therefore proper because the
Navajo Nation, a necessary and indispensable party to this
litigation, cannot be made a party to this litigation by the
EEOC under the specific provisions of Title VII. See 42
U.S.C. 8§ 2000e-5(f)(1)(prohibiting the EEOC from filing
action against a “government”); 42 U.S.C. § 2000e(b)
(exempting Indian tribes from provisions of Title VII);
Dawavendewa 1l, 276 F.3d at 1162 (holding that the Navajo
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Nation was a necessary and indispensable party to
employment discrimination lawsuit involving its leases, and
that the lawsuit could not go forward in its absence).

C. Whether this Case Presents a Nonjusticiable Political
Question

Even if arguably the EEOC did have statutory authority
to sue the Navajo Nation under the circumstances presented
here, and its joinder did not divest the EEOC of its authority
to litigate, this Court also finds that this case presents a
nonjusticiable political question, and it must be dismissed on
this alternative ground as well.

The political question doctrine is a “tool for the
maintenance of governmental order,” and “primarily a
function of the separation of powers.” Baker v. Carr, 369
U.S. 186, 214, 210, 82 S. Ct. 691, 709, 706, 7 L. Ed. 2d 663
(1962). In deciding whether a case raises a political question
that is not suitable for judicial review, the Court fashioned the
following test:

Prominent on the surface of any case held to
involve a political question is found a textually
demonstrable constitutional commitment of the
issue to a coordinate political department; or a lack
of judicially discoverable and manageable standards
for resolving it; or the impossibility of deciding
without an initial policy determination of a kind
clearly for nonjudicial discretion; or the
impossibility of a court’s undertaking independent
resolution without expressing lack of the respect
due coordinate branches of government or an
unusual need for unquestioning adherence to a
political decision already made; or the potentiality

of embarrassment from multifarious
pronouncements by various departments on one
question.

Id. at 217, 82 S. Ct. at 710 (emphasis added). If any one of
these “formulations is inextricable from the case at bar,” the
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case should be dismissed on the ground it presents a
nonjusticiable political question. See id.; see also Powell v.
McCormack, 395 U.S. 486, 518-19, 89 S. Ct. 1944, 1962, 23
L. Ed. 2d 491 (1969) (noting that a nonjusticiable political
question must involve at least one of these formulations).* It
is necessary to conduct a “discriminating inquiry into the
facts and posture of the particular case” to ascertain whether it
presents a nonjusticiable political question. Baker v. Carr,
269 U.S. at 217, 82 S. Ct. at 710.

1. The Issues Presented

The EEOC seeks in this action in effect to enjoin
enforcement of the Navajo Employment Preference
provisions agreed to by the Navajo Nation and Peabody Coal
and approved by the Department of the Interior through a
representative of the Bureau of Indian Affairs in 1964 Navajo
Coal Lease No. 8580 and the 1966 Navajo Coal Lease No.
9910. The EEOC has specifically requested in its Complaint
that this Court in part:

A. Grant a permanent injunction enjoining Peabody,
its officers, successors, assigns and all persons in
active concert or participation with it, from
engaging in discrimination on the basis of national
origin.
Complaint, Prayer for Relief at A. In fact, the EEOC has
indicated that it intends not only to seek to void or rework the
Navajo Nation’s Coal Leases, but also to seek to enjoin the
Navajo Nation from enforcing its Navajo Preference in
Employment Act. See Plaintiff’s Opposition, at p. 8, lines 4-6,
p. 15, n.7. The Navajo Nation Preference in Employment Act
directs that “all employers doing business within the
territorial jurisdiction ... of the Navajo Nation, or engaged in

* As evidenced by these portions of the Courts’ opinions, the
EEOC is mistaken in its assertion that the doctrine is not implicated
absent a “textually demonstrable constitutional commitment.” See
id.
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any contract with the Navajo Nation, shall . . . “give
preference in employment to Navajos. . .” 15 NNC 8 604. The
EEOC suggests, however, that the Navajo Nation is free only
to require that private company such as Peabody Coal
operating on their reservations “adopt hiring preferences for
all Native Americans living on or near the reservations,” but
not to adopt hiring preferences applicable to Navajos only.
See id. at p. 15 n.7. In Plaintiff’s Motion to Strike Portions of
The Statement of Facts and Affidavits Submitted by
Defendant, in fact, the EEOC describes “the central issue in
this case” as “whether the Navajo Nation can discriminate
against non-Navajo Native Americans.” See Plaintiff’s
Motion to Strike, p.2, Il. 19-20. The EEOC suggests,
moreover:

There is nothing in Title VII which says that the
Navajo Nations, as a sovereign subordinate to the
superior sovereignty of the United States, cannot be
enjoined from engaging in actions clearly prohibited
by Title VII.

See Plaintiff’s Opposition, at page 8, lines 4-6.

This EEOC position on its face appears to be in direct
contradiction to the position taken by the United States
Department of the Interior through its approval and signature
of its authorized representatives on the Coal Leases
containing the Navajo Employment Preference provision at
issue.

The EEOC concedes in this action that the documents
offered by Peabody Coal, specifically the 1961 Navajo
Permit, the 1964 Joint Use Permit, the Hopi Lease, and 1964
Navajo Coal Lease No. 8580 and the 1966 Navajo Coal Lease
No. 9910, contain the terms outlined. It is therefore
undisputed that the permits and leases at issue was approved
and signed by a representative of the United States
Department of the Interior. It is undisputed that these
documents are replete with provisions that require the
oversight of the Secretary of the Interior. It is undisputed that
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the Secretary of the Interior has specific authority to declare
either of these leases “null and void” when in the opinion of
the Secretary of the Interior and the Mining Engineer of the
Navajo Tribe, “there has been a violation of any of the terms
and conditions of the lease.” Moreover, it is undisputed that
Navajo Coal Lease No. 9910 is specifically entitled: “United
States Department of the Interior Bureau of Indian Affairs
Mining Lease between Sentry Royalty Company [predecessor
in interest to Peabody Coal] and the Navajo Tribe State of
Arizona. “Finally, the EEOC has stipulated that the
amendments to these Coal Leases “did not change, or address,
the hiring preferences outlined in those leases.” Thus, it is
undisputed that as recently as 1999, the Secretary of the
Interior through its authorized representative, approved or
signed off on the Navajo Employment Preference provision.

2. The EEOC’s Objections

The EEOC in fact has offered no evidence at all to
dispute the evidence offered by Peabody Coal. Nor has the
EEOC suggested that the testimony offered by Peabody Coal
attorneys is false or that these attorneys are somehow wrong
in their sworn testimony that it is their understanding that the
Secretary of the Interior drafted the initial documents, and
routinely requires this type of provision in such leasing
agreements.

Instead, the EEOC moves to strike these sworn
statements, on the grounds that the attorneys making the
statements do not have personal knowledge necessary to
make these statements. This Court declines to do so. Attorney
Sullivan, senior counsel for Peabody Holding Company, Inc.,
who serves as primary in-house counsel for Peabody Coal,
testified that in that capacity he had “become familiar with
numerous documents reflecting the relationship between
Sentry Royalty Company (“Sentry”) PWCC’s [Peabody
Coal’s] predecessor in interest, and both the Navajo Tribe and
the Hopi Tribe.” He testified that those documents included
the Navajo Coal Lease No. 8580 and Navajo Coal Lease
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9910, and the amendments thereto. By virtue of his
experience and his review of these documents in his capacity
as in-house counsel for Peabody Coal, Attorney Sullivan had
the personal knowledge and competency required under the
governing law to testify as to his understanding as to the
documents’ origin, development and meaning. See, e.g.,
Barthelemy v. Air Lines Pilots Assoc., 897 F.2d 999, 1017
(9th Cir. 1990) (corporate officers’ “personal knowledge and
competence to testify are reasonably inferred from their
positions™); Federal Sav. & Loan Ins. Corp. v. Griffin, 935
F.2d 691, 702 (5th Cir. 1991) (corporation’s senior attorney
could testify to matters in affidavit that the learned through
the corporation’s business records, even though he did not
have “personal knowledge” as to all matters). Former
Peabody Coal general counsel Attorney Young testified by
affidavit that in his capacity as general counsel and as part of
his job duties, he “became familiar with lease agreements that
Peabody predecessor, Sentry Royalty Company, entered into
with the Navajo Nation for coal mining operations . . . [and]
with the terms of coal mining leases that other entities had
with the Navajo Nation.” Based on his experience and job
duties, attorney Young had the personal knowledge and
competency required under the governing law to testify as to
his understanding that the Secretary of the Interior required
the Navajo Employment Preference as a condition of the
leases. See id.

Even if the Peabody Coal’s counsels’ statements to
which the EEOC objects were stricken, however, this Court
finds that the actual Permits and Coal Leases in the
undisputed record before this Court provide ample support for
the proposition that the Secretary of the Interior, through the
Bureau of Indian Affairs, has to this date a policy of requiring
or at least approving Navajo Employment Preference
provisions in Coal Leases executed by private companies with
the Navajo Nation.

The EEOC’s position in this lawsuit therefore is in direct
contradiction to the position of the Secretary of the Interior.
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Any decision by this Court would of necessity require it to
make an initial policy choice between the EEOC’s
enforcement of Title VII and its underlying policies against
discrimination and the Secretary of the Interior’s policies and
practices with regards to Indian tribes. This is the type of case
presenting “the impossibility of deciding without an initial
policy determination of a kind clearly for non judicial
discretion” that is not appropriate for judicial resolution. See
Baker v. Carr, 369 U.S. at 217, 82 S. Ct. at 710. Moreover,
any decision by this Court would require it to show a lack of
respect for one of the two governmental entities: either the
EEOC or the Department of the Interior. For this reason also,
this case presents a nonjusticiable political question. See id. (a
political question is presented when it is clear “the
impossibility of a court’s undertaking independent resolution
without expressing lack of the respect due co-ordinate
branches of government”). Finally, any decision by this Court
is likely to lead to the potential “of embarrassment from
multifarious pronouncements by various departments on one
question.” See id. The EEOC and the Department of the
Interior, through the Bureau of Indian Affairs, have different
interests and opposing views on the issue of the Navajo
Employment Preference provision. For all of these reasons,
this Court finds that this case presents a nonjusticiable
political issue, and it must be dismissed on this alternative
ground also. See id.

Accordingly,

IT IS HEREBY ORDERED that Defendant’s
Motion for Summary Judgment (Doc. # 38) is GRANTED;

IT IS FURTHER ORDERED that Plaintiff’s
Motion to Strike Portions of the Statement of Facts and
Affidavits Submitted by Defendant in Support of its Motion
for Summary Judgment (Doc. # 43) is DENIED;
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IT IS FURTHER ORDERED that Defendant’s
Motion to Strike Plaintiff’s Reply in Support of Plaintiff’s
Motion to Strike as Untimely (Doc. # 49) is DENIED;

IT IS FURTHER ORDERED that Defendant’s
Motion to Dismiss and/or Stay and/or Motion to Strike (Doc.
#24) is VACATED AS MOOT;

IT IS FURTHER ORDERED that Delbert Mariano
and Thomas Sahu’s Motion to Intervene as Plaintiffs (Doc. #
23) is VACATED AS MOOT.

IT IS FURTHER ORDERED That Clerk of the
Court shall ENTER JUDGMENT ACCORDINGLY.

DATED this 24th day of September, 2002.

Mary H. Murguia
United States District Judge
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

No. 02-17305
D.C. No. CV-01-01050 MHM
District of AZ, Phoenix

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION,
Plaintiff - Appellant,

VS.

PEABODY COAL COMPANY,
Defendant - Appellee.

DELBERT MARIANO; THOMAS SAHU,
Applicants in intervention.

ORDER

Before: HUG, ALARCON, and W. FLETCHER, Circuit
Judges.

The panel has voted to deny the petition for rehearing.
Judge Fletcher has voted to deny the petition for rehearing en
banc; and Judges Hug and Alarcon so recommend.

The full court has been advised of the petition for
rehearing en banc and no judge of the court has requested a
vote on whether to rehear the matter en banc. Fed. R. App. P.
35.

The petition for rehearing and the petition for rehearing
en banc, filed April 22, 2005, are DENIED.



