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QUESTIONS PRESENTED

Brendale v. Confederated Tribes & Bands of the Yakima
Indian Nation, 492 U.S. 408 (1989), in an analysis supported
by six justices, held that the Dawes Act, 25 U.S.C. §331, et
seq. divested Indian tribes of the power to exclude non-
members from their fees lands within reservations. Oliphant
v. Suquamish Indian Tribes, 435 U.S. 191 (1978) held that

_tribes have no criminal jurisdiction over non-Indians.

Margaret Penn, a non-Indian, was banished for fifty days
from her home on fee land, located within the Standing Rock
Sioux Reservation, pursuant to an ex parte tribal court order
that was served and enforced, under threat of arrest, by a
federal BIA officer and a county sheriff The questions
presented are:

1. Do a BIA officer and a county sheriff enjoy absolute
immunity when enforcing an ex parte tribal court
order banishing a non-Indian from her home on fee
land, all other fee lands and public highways within a
reservation?

2. Are a BIA officer and a county sheriff entitled to
absolute immunity when enforcing a tribal court
banishment order against a non-Indian when the
officers threaten arrest, since the BIA officer had no
authority to arrest a non-Indian, the county sheriff had
no authority to enforce a tribal court order, and the
federal statutory authority for enforcement of tribal
court orders provides that such enforcement by the
BIA officer is “subject to federal law” and the
enforcement violates federal law?
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In the Supreme Court of the United States

No.

MARGARET A. PENN,
Petitioner,
V.

LARRY A. BODIN, RICHARD ARMSTRONG, AND
JOHN VETTLESON,

Respondents,

FRANK LANDEIS, SHERIFF FOR SIOUX COUNTY,
Respondent.

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

Margaret A. Penn respectfully petitions for a Writ of
Certiorari to review the Order granting summary judgment to
the BIA officers and county sheriff in their individual
capacity entered by the United States Court of Appeals for the
Eighth Circuit.

OPINIONS BELOW

The panel opinion of the Court of Appeals (App., infra,
1a-9a) is reported at 335 F.3d 786 (8" Cir. 2003). The Eighth
Circuit Court of Appeals subsequently denied the Petition for
Rehearing and for Rehearing En Banc on September 11, 2003

1



(No. 02-.1731, 02-2267) (App., infra, 31a). The opinion of

the District Court for the District of North Dakota Case
AL-00-93, March 6, 2002) (1. Conmy) (App, z'nfra,(l Oa—l’ll\g'
which was reversed by the Court of Appeals is unpublished,
Judge Conmy’s Order of Clarification dated March 29 ZOOé
(Case No. A1-00-93) (App., infra, 18a) is unpublished. ,

JURISDICTION

The Order granting summary j
grant Jjudgment by the Court of
Appeals to Fhe individual defendants wag entered on July 10
2003. A timely Petition for Rehearing and Rehearing En’
Bane was filed, which Petition was denied on September 11

2003.  The jurisdiction of this Court is i
US.C. §1254(1), 1s mvoked under 28

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

1. The Fpurfh, Fifth, Eighth and Fourteenth Amendments to
the Constitution are reproduced at App., infra, 32a-34a.

2. S;ction 2802 of Title 25 of the United States Code, §1983
of Title 42 of the United States Code, and the General
Allotment Act of 1887 (Dawes Act), 24 Stat. 383 (current

version at 25 U.S.C. 331, er
3 § el seq.) are reproduced at App.,

3. North Dakota Cent.
of the North Dakota R
infra, 47a-49a

Code 29-06.1-02 (1997) and Rule 7.2
ules of Court are reproduced at App.,

STATEMENT

In Brendale v. Confederated Tribes & Bands of the
Yakima Indian Nation, 492 U.S. 408 (1989), six justices
agreed that the Dawes Act, 24 Stat. 388 (1887), divested the
tribes of the power to exclude non-members from their fee
lands within a reservation. That holding followed the
observation in Montana v. United States, 450 U.S. 544 (1981)
that allotment dissolved tribal jurisdiction and the right to
exclude feeholders from their lands. Jd. at 560, n.9. In
Oliphant v. Suquamish Indian Tribes, 435 U.S. 191 (1978),
the Court held that tribes do not have criminal jurisdiction
over non-Indians because of the Nation’s “great solicitude
that its citizens be protected. ..from unwarranted intrusions on
their personal liberty.” Id. at 210. There is a “general rule” or
“presumption” that tribes lack civil jurisdiction over non-
members. Nevada v. Hicks, 533 U.S. 353, 359, 383 (2001),
citing Montana v. United States.

1. This case focuses on whether a federal BIA police
officer and a county sheriff, who enforced an ex parte tribal
court banishment order on a non-Indian, removing her from
her home, all other fee lands and the public highways within a
reservation, are protected from suit by quasi-judicial absolute
immunity. To find that such immunity applies, the Court first
must hold that tribal courts enjoy absolute judicial immunity
for an order excluding a non-Indian from her home on fee
land, which the Eighth Circuit held turns on whether a tribal
court judge acts in the clear absence of all jurisdiction under
Stump v. Sparkman, 435 U.S. 349 (1978). This Court has
never extended absolute judicial immunity to tribal court
judges in their dealings with non-member defendants. To the
contrary, this Court pointedly noted in Nevada v. Hicks, it had
“never held that a tribal court had jurisdiction over a non-
member defendant.” Id. at 358.



Because banishment is considered a criminal sanction
and a “severe restraint on liberty” that triggers the right to
habeas corpus relief, Poodry v. Tonawanda Band of Seneca
Indians, 85 F.3d 874, 889 (2" Cir. 1996), the tribal court
clearly lacked jurisdiction to banish Margaret Penn from her
home on fee land under Oliphant.

Moreover, the officers enforced the order by threatening
to arrest Margaret Penn if she did not comply. If the officers
threatened arrest in accordance with the triba] court order, this

OVer a non-member under Oliphant. Alternatively, if the
tribal order did not provide for an

lost their right to claim absolute immunity by threatening
arrest.

enforcement only “subject to other
applicable federal law.” 25 US.C. §2802(c)(1)

subject to the requirements of the U.S. Constitution and a
tribal political process in which a non-Indian cannot
participate even as g resident. Penn submits that when
enforcing a tribal court order, the BIA officer is exercising
federal power and must assure the constitutional right of due
process for a non-Indian defendant under 25 US.C.
§2802(c)(1). Compare, U.S. . Lara, 324 F.3d 635 (8™ Cir.
2003), cert. &ranted, 124 S.Ct. 46 (2003) (Sept. 30, 2003).

4

2. The events in this case occurreq on July 24, 1998, on
the Standing Rock Sioux Reservation in North Dakota. T‘:;Z
years earlier, Margaret A. Penn, a non-Indlgr}, was fired as °
tribal prosecutor after she filed a Petition for Writ c;
Mandamus/Prohibition alleging unethical condgct on the p(f,
of the Chief Judge of the Tribal Court. Penn in tumn ﬂ;Pe a
wrongful termination suit in tribal court. Margaret{ degm
continued to live on fee land she rented from a non-In 1a§
rancher, in Selfridge, North Dakota, and worked for a Nortd
Dakota non-profit corporation that operated a ‘oa’ttered
women’s shelter. In the summer of 1.998, recently termmate’
employees attempted to oust the director of the Womezl ?
shelter, an individual that Ms. Penn supported. App., infra, 4a
6a; 10a-11a. Soon after, a former employee applied jfor an eg
parte order banishing Margaret Penn from the Standing Roc
Sioux Reservation. The unsworn petition stated that Ms. P@}:
had possession of a pistol, that she had made threats aga1n§t
several members of the tribe, and that she hafi filed a I;\évsul
against the Standing Rock Sioux Tribe. App.., infra, 25a-28a. t
Associate Tribal Judge Isaac Dog Eagle issued the ex parte
“traditional Lakota banishment” order on July 24,.1998, ‘ fogb a
period of thirty days, at which time a hearing will be
scheduled...” Id. The only accurate, non-conclusory allegaftllozl1
contained in the petition, however, was tha.t Ms. Penp ha;d 1;1 :
suit against the tribe. Margaret Penn .had given the RlStO to e
Sioux County Sheriff, Frank Landeis, ‘for safekeeping ske;er
weeks before the petition was filed. This fact was made ldogré
to Judge Dog Eagle after he signed t;xe o;der, but he to
force it anyway. App., infra, Sa. )
Ofﬁc’?;?eto s:rlder direct}ef:g {any Police Ofﬁcer”_ to es(si:_ort
Margaret Penn from the Standing Rock Sioux I_n 122
reservation boundaries.”  App., infra, 27a. There is oo
evidence of exigent circumstances. To the con’m:aryl,cn e
officers knew Margaret Penn as the former pro§ecutor,!{} eas
she worked at a battered women’s shelter, and believed ; e v:he
peaceful and law abiding. App., infra, 55a, 73a. Before

5



order was executed, BIA Officer Vettleson obtained the
assistance of Sheriff Frank Landeis. Federal officers do not
have the authority to arrest non-Indians, and Vettleson knew
that Ms. Penn was not an Indian, App., infra, 74a, 70a. Only
the Sioux County Sheriff had the authority to arrest non-
Indians. App., infia, 64a. The boundaries of Sioux County are
the same as the exterjor boundaries of the Standing Rock Sioux
Reservation in North Dakota. App., infra, 5a.

At around 2:00 pm., BIA officer Vettleson and Sheriff
Landeis went to the women’s shelter, located on fee land,
where Ms. Penn was at work. These uniformed, armed law
enforcement officers enforced the order by threatening

public highways that cross the reservation. As Sheriff Landeis
testified, she was not free to stay at her home or drive on
public highways in Sioux County. App., infra, 67a. Ms.
Penn, not wanting to go to jail, complied with the order, left
her work and home, and did not return.

No hearing on the banishment order was ever scheduled
by the Tribal Court, App., infra, 5a. Eventually the Standing
Rock Sioux Tribe intervened and moved to vacate the
banishment order. App., infra, 50a. The Tribal Court lifted
the banishment order on September 14, 1998, fifty days after

order. App., infra, 19a-24a.

Penn was deprived of the right to her home, possessions
and employment for 3 period of two months. Ms, Penn never
returned to live in her home in Selfridge, because of the fear
generated by the banishment order and its enforcement by

6

federal and county officials. She had no one, ’m};}uilsni
federal and local law enforcement, to prote.ct her rig sd e
United States citizen even in her home on privately owne
Iandé. Ms. Penn filed this suit in Unit;d States District Cotug;
against the parties involved in the service and .enforcerge? o
the order for violation of her constitutional rights un te e
Fourth, Fifth, Eighth and Fouﬂeenth. Amendments [}as .
Constitution. Ms. Penn asserted claims under 4_2 ‘"fhe.
§1983, direct constitutional violations and other glalmsé béth
individual law enforcement ofﬁcers assex’ted_ cla1ms o o
quasi-judicial absolute immux}i’ty and quz.zhﬁed. imm p ge,
seeking protection from liability for their actlogg.U o
jurisdiction of the district court was invoked under S.C.
1346(d).
§§13j,1 %r}l)(i Distr(icz Court denied their motions for summ;g
judgment, App., infra, 10a, and defendants appeazlgd.U e
jurisdiction of the Court of Appeals arose u-nde.r rt a;nd
§1291. The Court of Appeals reversed the c'hstnct couéf -
dismissed the individual defendants, .ﬁndmg th;b ;) clg\m
enjoyed absolute immunity in enforcing the trlh pa oou
banishment order. App., infra, la. Althox_xgh the t[%he]
Circuit found that there were “legitimate questions abc;? el
legality” of the tribal court banishment order, the co;l.t‘cn e
it was “facially valid.” App., infra, a. .The Petiti e
Rehearing and Rehearing En Banc was denied. App., infra,
3181‘5. There are several reasons why quasi-judicial abs;}llstf
immunity does not extend to this Trﬂ.:sai. Cpu.rt ord;}r. d;r v,
tribal courts are not courts of generql jurisdiction. eva]b'eci
Hicks, 533 U.S. 353, 367 (2001). Tribal courts are nof;u t} o
to the United States Constitution, and are not si }eiams
federal court appellate review. Id. The general n{l e gmem
absolute immunity to state and federal law en;lorc ment
officers carrying out state or fede'ra! cogrt orders, ugl esskman
is a “clear absence of all jurisdiction,” Stump v. Spar. ,

7



the North Dakota Rules of Court.  App. infra, 48a. Th
Shenff was prohibited from enforcing a’tn'bal ,court. d ;
unless it had been filed and recognized by the state court e

If the_“clear.lack of jurisdiction” test from Stul;ip V.

Tﬁﬁﬁg@ig]&ﬁd};ﬁ?glqn on .he.r personal liberty” for which the
208 o e J.uI‘ISdlCtIOI_l under Oliphanz, 435 US. at
: uro v. Reina, 495 U.S. 676 (1990). Banishm

1tself has been held to be a criminal sanction Pood, ailg
g;::;zsa’éy thv. ngndoszartinez, 372 US. 144 (’1y963).
Mase ;ennangil;m;%tt v:;as er;force:d by threat of arrest if

: omply, e i
agthqnzed such  arrest, makli)ng ﬂif:heZa;h':lnizr?tal cl(f::a)rlgt

directives of the Tribal C i-j
: / : ourt for quasi-judicial ab
tmmunity. Robinson v. Freeze, 15 34 107 (8" Cir. 199231me

REASONS FOR GRANTING THE PETITION

The Court of Appeals’ decision conflicts with numerous
decisions of this Court that have never recognized that a tribal
court has jurisdiction over a non-member defendant. Hicks, at
358. Brendale and Montana both held that tribes lack
jurisdiction to prohibit non-member access to their fee lands
within the boundaries of a reservation. Because the Court of
Appeals decision leaves U.S. citizens open to ex parfe
removal from their home without any effective remedy, the
case is one of exceptional urgency and importance. Due
process and other rights secured by the Fourth, Fifth, Eighth
and Fourteenth Amendments to the Constitution are at issue.

The statute under which the BIA officer acted, 25 U.S.C.

§2802(c)(1), only gives the BIA officer authority to enforce
tribal laws “subject to other applicable federal law.” This is
consistent with the constitutional limitations on the exercise
of federal power. When federal officers act, even in enforcing
a tribal court order, the power exercised is federal in origin
and must, therefore, be transcribed by the limitations and
requirements of the Constitution. The tribal court, however,
is not subject to the Constitution. Because the tribal court
does not have jurisdiction to either deny a non-Indian access
to her home on fee land, or to restrain her personal freedom
with regard to non-tribal lands under Oliphant, the tribal court
clearly lacked jurisdiction over Margaret Penn when it
attempted to banish her from her home on fee land. Since the
tribal court clearly lacked jurisdiction in these circumstances,
the tribal court did not enjoy absolute immunity, nor did the
officers enforcing the tribal court order.

The Eighth Circuit’s decision conflicts with the Second
Circuit’s decision in Poodry, which held that banishment is a
criminal punishment. Even though the Eighth Circuit decision
in this case found that Margaret Penn was free to seek habeas
corpus relief under the Indian Civil Rights Act, a recognition

9



Fee Land.

The Eighth Circuit erroneously  concluded that the

excenti s
eptions to the genera] prohibition againgt Jurisdiction over

non-me; i
nor Ipbers from Montang provided a colorable basis for

[As a result of the :
longer has the powe avres Act] the Yakima Nation no

T to exclude fee owners from i
: m its |
within the boundaries of the Reservation. . [T]h:: Stﬁ&;gll

10

The tribal court order banishing Margaret Penn from her
home on fee land was facially invalid under Brendale and the
Dawes Act.

Tribal jurisdiction over non-members is not inherent.
South Dakota v. Bourland, 508 U.S. at 694. No federal grant
of jurisdiction to the Tribal Court to banish a non-member
from her home on fee land exists.

The objectives of allotment were simple and clear-cut: to
extinguish  tribal  sovereignty, erase reservation
boundaries, and force the assimilation of Indians into the
society at large...Section 6 [of the Dawes Act specified]
that “each and every member of the respective bands or
tribes of Indians to whom allotments have been made
shall have the benefit of and be subject to the laws, both
civil and criminal, of the state or territory in which they
may reside." 24 Stat. 390. “[With the passage of the
Indian Reorganization Act] Congress made no attempt to
undo the dramatic effects of the allotment years on the
ownership of former Indian lands. It neither imposed
restraints upon the ability of Indian allottees to alienate
or encumber their fee patented lands, nor impaired the
rights of those non-Indians who had acquired title to
over 2/3 of the Indian lands allotted under the Dawes
Act”  County of Yakima v. Confederated Tribes and
Bands of Yakima Nation, 502 U.S. 251, 254-56 (19921
[emphasis added]

The ownership of the Standing Rock Sioux Reservation
mirrors tribal reservation lands across the United States
following the enactment of the Dawes Act. Of the 2.3 million
acres in the original Standing Rock Sioux Reservation,
approximately 1.4 million acres are fee or privately owned
lands. App., infra, 82a. “Lands to which the Indians did not
have any property rights were never considered Indian

11



COUBH‘}K” Yankton Si .
oux Tribe v, Gaft
1022 (1999), cert. den, 530115, 1261 (ggggi 188 F.3d 1010,

5 ]S(ffgvgé’t)l.exg;:. Aﬁ;ca{ljels‘o Apache Tribe, 462 U.S. 324
33 ; 3 . at 696-97; ] ’
g;clgzlr;él;z tﬁgache T(z-be, 455 U.S. 130, 141, lé:lrild(lﬂgggl? ‘()i
o e pg())posmor} that tribes have the ability to “exclzge
iy f;n lndh:in lands” or the “power to exclud
6060y ot BDm] tribal lands”. Merrion at 141. Duro :
[dissohied tn‘f} fen_dal'e _and New Mexico, “[A]’IIottm "
oive al] jurisdiction . - . Congress could [not ve
g -« . feeholders could be excluded from o kt;jw'e
- . . their

acquired property.” .
. 17
Bourland affirmed thig pgi};f 7 at 360, n.9. Brendale ang

P
Suinge?o]; ilvid n(;t worked for the tribe for over two vye
consensual ?n}g ul employment termination cannet cre):/atzrs.
banishment ita?soanhtlp _Or a  jurisdictionaj basis fo;af
: . ot “in for i
Atki . I a penny, in for »
(200’?3'0” 7 ; ‘f)‘fjnghCOMpany, Inc. v, Shirley, 532 U.Sii éigmgé
T hundred thousand non-members live; on

12

reservations as a result of the Dawes Act. This divested, not
created, tribal jurisdiction. See, County of Yakima, Brendale,
and Yankton Sioux Tribe v. Gaffey.
“professional tie” to the tribe; she worked for a North Dakota
non-profit corporation.
services to tribal members and non-members alike. So does
every grocer, doctor, hospital and rancher on a reservation.
The hotel/trading post in Atkinson had tribal member

Penn had no

She worked with and provided

employees, used tribal fire services and bought tribal crafts.
Those are insufficient to create jurisdiction for regulatory,

much less adjudicatory, purposes.
“We have never held that a tribal court had jurisdiction

over a non-member defendant.” Hicks, at 358, n.2.

Hitherto, the absence of tribal ownership has been
virtually conclusive of the absence of tribal civil
jurisdiction; with one minor exception, we have never
upheld under Montana the extension of tribal civil
authority over non-members on non-Indian lands.

Id. at 360. The one “minor exception” was Brendale where
this Court specifically held that the Dawes Act granted a non-
member access to fee land in which he enjoyed a property
interest and the tribe had no jurisdiction to exclude.

B. A Banishment Order is a Criminal Sanction and
a “Severe Restraint on Liberty” Which Divests
Tribal Jurisdiction Over a Non-Indian
Defendant’s Access to Her Fee Land.

The Court of Appeals’ decision failed to recognize that
the banishment order was a criminal sanction that operates as

* Bureau of the Census, U. S. Department of Commerce, /990 Census of
Population, Social and Economic Characteristics, American Indian and

Alaska Native Areas, 3 (1990)
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The Eighth Circuit held that a triba] court
excluding a non-member from 3 reservation is Subject to
review in federal district court under the habeas corpus
provisions of 25 US.C. §1303,” citing Santa Clarg Pueblo v,
Martinez, 439 y g, 49, 67-68 (1978). But if the exclusion of
a non-member from; 3 reservation® is subi
review under the Indian Civi] Rights Act, then the exclusion
must be criminal ip nature. The Second Circuit in Poodry
held that “banishment has clearly and historica]]

v been
punitive in nature” gng a “severe restraint on liberty” which

order

Tribal avthoritjes “do not have criminal Jurisdiction over
non-Indians absent affirmative delegation of such power by
Congress.” Oliphans, 435 U.S. at 208. The BIA officers

isdiction over Ms.
Penn, App., infra, 70a, 792 and 80a. Non-members “are

.

? See, €.g., Stephanie Kim, “Sentencing and Cultural
Banishment of the American Indian Robberg » 29 J. Marshall L, Rev. 239
(Fall, 1995); William C. Bradford, “Reclaiming Indigenous Legal

Autonomy on the Path to Peacefiy] Coexistence: The Theory, Practice, and

Limitations of Tribal Peacemaking in Indian Dispute Resolution.” 76 N.

Dak. L. Rev. 551 (2000). Tribes still use banishment for the purpose of
punishing crimingls. See, Robert D. Cooter & Wolfgang Fikentscher,
“Indian Common Law: The Role of Custom in American Indian Tribal
Courts.” 46 Am, J. Comp. L. 287 (1998) (Part D), 509 (Part 1p),

Differences:

The exterior boundaries of the Standing Rock Sioux Reservation
€ncompass 3,593 Square miles, 5 larger area than the states of Rhode
Island and Delaware, App.,, infra, 82a.
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ion’s icitude that its citizens
ed within our Nation’s ‘great soh}ntu i ;
embratft?dl ﬂm;rgm unwarranted intrusions on their %eés;?:e
i)'zpm " Duro at 692, quoting OIz‘;?hant ft 21(3{. s
blarfir;yh;nem is a “severe restraint on hbczlrt}til,l Pl(;se rj)é,r 2o by
i e
this banishment ord’er crosse n
gligzz;qz and Duro that tribal )unsdlc,tlon cannot t;g?f&;}me
[a ﬁon—member’s} personal liberty.’ Efnfoiilrtigs e
’ on fee
ishment as to Penn’s home : d
Enalll;wful for both the federal and tribal authorities.

i if She Failed to
hireatening to Arrest Penn i
- gﬂx;{ply with the Tribal Court Orde-r, the Officers
Lost Any Claim to Absolute Immunity.

i ot
If an officer carries out a judge’s orde?s in ailtnaglszé 20t
ifically ordered by the judge, absolute immun yb‘ °s 1ol
et further scrutiny of the officer’s actions. Robin -
Preose 15 Fe3d at 109. The defendants are caught on ¢
ggﬁe&f a diiemma regarding the nature of t%eant?ébi,}ir;o% '
obtain comp t
Ofd? - tfeo?geiﬂ t?frilalten"ll?r?nglo Court order authorized;hi
e est Margaret Penn, then there can be no ques 1:; t
i zrér was criminal in nature. If the officers W'n
b &f tlc;é directive of the Tribal Court orc?er by t'hre‘}atege ri
kg hey destroyed any claim to absolute immunity. e
fhe Co 6ycxf Appeals erred by finding that Pe.nn d} ot
E;};inglzli}fabout how the order was carried out, by ignoring

. . 1
4 Margaret Penn was threatened with aqest if she did nlot ;;r}?;t)hz
'Once T ?;il Court order, she had no alternative but to %cgrtr;lpii with the
W'lth t'he nf the police officers. First, the officers were o el
dlreCthﬁSdO App., infra, 15a; 57a. Additionally, the comm o awnel b
ﬁné myﬁeu;lla\sﬁﬁ arrest, recognized by the U.S, Sglprer:&mhed oo
Fad zlik United States, 177 U.S. 529 (1900) has eelnos_03 oo e
Bt‘azjef iniiuding North Dakota. N.D. C;lﬁt. fgdet;?..ln—v e Anarchy o
) . i “Resisting Unlaw ests:
P. Wright, “Resisting e
?rr:)ctl;z‘t’ivng Indivi%iual Freedom?”, 46 Drake L.Rev. 383 ( )
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critical significance f :
illegal arrest. o compliance cocrced through threat of

D.
The BIA Officer Maust Protect the Rights of 5

Non-Indian Ungey
a Tribal Court Orge lidvi‘l'zll Law Whep Enforcing

disobeyi

forocI :r};ll;zgeth,e court order or being haled into court to

o (Smg Cslr f;z;;e)riol [v. Von Riesen], 999 F 25?3"3"?

. _ i - APD. infrq, 95 ' s

Inapplicable. The federal officer’s authorityT:;;e:n fliggy 215S
1 : er

. When a federa] officer enforces a
bursuant to a feders] Statute, the source of

g ° Bt

rely on the trib
on al court ich i .
Constitution, byg must ol which is pot subject to the

rights of the non-Indi
. ! - an are prot
plainly “other applicable federaI; Iasfc’t’ed’

tribal couyrt order
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25 U.S.C. §2802(c)(1) codifies this requirement. The
BIA officers in this case acknowledged they had discretion on
carrying out the tribal court order. App., infra, 79a-80a.

As to Sheriff Landeis, he did not have authority to banish

or arrest a non-Indian pursuant to a tribal court order. North
Dakota law treats Indian tribes as “the equivalent of foreign
nations for the purposes of recognizing the orders and
judgments of the tribal courts in this state.” Rule 7.2 of the
North Dakota Rules of Court. App., infra, 48a. The tribal
court order must be filed with the state court and is subject to
the notice of filing and stay of enforcement provisions
established by North Dakota Statutes. 7d. Sheriff Landeis
had no authority to enforce a tribal court order, and he could
not arrest anyone pursuant to a tribal court order except upon
a tribal court warrant for a crime. See, N.D. Cent. Code 29-
06.1-02 (1997) App., infra, 47a [only arrest if warrant for a
crime and person is brought before state district court without
delay]. A tribal court warrant to arrest a non-Indian, however,
would clearly violate Oliphant and Duro.

E. The Policy Rationale for Absolute Judicial
Immunity Does Not Support Extending that
Doctrine to Tribal Court Orders Concerning
Non-Indian Defendants.

While the Court of Appeals relied upon Sandman v.
Dakota, 816 F.Supp. 448 (W.D. Mich.1992) for authority that
a tribal court is entitled to the same judicial immunity as state
and federal judges, that reliance is misplaced, App., infra, 7a.
In Sandman, the tribal court clearly had jurisdiction under the
Indian Child Welfare Act, 25 U.S.C. §§1901-1963. Plaintiff
Sandman was an “Indian” since she pled guilty to a criminal
charge in tribal court. Sandman does not address the doctrine

of quasi-judicial absolute immunity for a BIA officer and
county sheriff carrying out the ex parte banishment of a non-
Indian from her home on fee land.
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immune from liability for his action;,..” Stump at 357, n. 7.
This Court has been “sparing” in recognizing absolute

Immunity, putting the burden of Justification on itg proponent.

Antoine v. Byers & Anderson, 508 U.S. 429, 432-33 (1993).

are not courts authorized by the Constitution, see e.g. Hicks at
366-67. Applying absolute judicial Immunity to courts
outside of our constitutional system and engrafting that
Immunity on police officers who must operate in accordance
with our constitutiona] System is not justified by the policy
underlying absolute immunity. Ms. Penn did not lose her ri ght
to full constitutiona] protections by living on fee land within a

reservation. The Dawes Act opened reservation lands to
settlement by citizen iti

reasons that underlie the grant of quasi
immunity are simply inapplicable to tribal courts, App.,
infra, 6a. The Eighth Circuit nevertheless swept aside the

policy reasons that Support absolute immunity for state and
federal judges,

Judges, all of whom take an oath to uphold the
Constitution and are bound by codes of judicial conduct,
are not often likely to act maliciously from the bench,
Moreover, unscrupulous judges are not totally insulated
from the public will.  Even judges are subject to
professional discipline, constitutional or statutory
removal, or in more cgregious cases, criminal prosecution
under 18 US.C. §242, for willful deprivations of

18

constitutional rights. Valdez: v. City & County of Denver,
878 F.2d 1285, 1289 (10" Cir. 1989).

None of these factors apply- to tribal courts who are fully
insulated from the political will of non—n}embers. el
The Court of Appeals relied on the * Iongistandmg s
olicy supporting the development of tribal cou.rts .
Ie)ncourage tribal  self-government and self-detegr;:ga ew;
citing Gaming World Int’l v. th’tizh Earth lz?g(i)zgf)of Ag;}; o
] 8" Cir. .
Indians, 317 F.3d 840, 850 ( ‘
i:nnlﬁmity for banishing a non-Indian from her hotme; rons éfie;
i 1f-governmen
land does nothing to advaqce se 1
dagermination. The civil liberties of U.S. citizens _car;ﬂote‘;);
exchanged for the policy of encouraging tribal s
ent‘ . - ° 2,9
gOVQ;I}I:: fundamental problem with the Exg?th d(?l;c;l}li’; j
ision is i i ize the profoun
decision is its failure to recognize el
implicati its holding. The Dawes Act in
implications of its Aot intentionally
d up tribal lands for sale to non-me ,
g:éiers Iivere encouraged by federal policies to tmoy; 0{1}11 (:i(;
businesses, interact wi -
those lands, open farms and. nf ] e
iti i h as cities and counties,
ighbors, form political entities suc cou
Zﬁtig live as though they resided apywhere elsg V\;ﬁ;&; -tslgt
United States. See, County of Yakzma,t}igg afi& p earson oo
’ isi ans
The Appeliate Court’s decision mean n e
i i th tribal members, pr
hires a tribal member, works wi o provides
i in their business to tribal me
B hops brino s it n o rt to collect a debt from a
s brings a lawsuit in tribal court to : _
gjlra}:lipmembir, can be banished from their home Wltllz(gItAa
hearing, by a tribal court order enforced by the feqe? ' 0%
and abs’oluteiy no one is accountable for the gross violation
ituti ights.
cess and other constltutlox‘lal rig .
e %ri(;}ce the founding principle of the Umtfdamszis;
Constitution is that the just powers of gogex;r:lixilng oo
ived from the consent of the governed,
323\/2? to a tribal government unaccountable to non-members
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residing on fee lands within 3 Teservation violates thig core
principle. See, Yick Wy v, Hopkins, 118 US. 356 (1886)

no consolation, By the time Penn got a habeas corpus
hearing in federal court for her banishment, it was dismissed

by federal and county law enforcement officers with no
meaningfu] remedy for the denja) of due process.

CONCLUSION

For the foregoing reasons, the Petition for Writ of
Certiorari should be granted,

Respectﬁﬂly submitted,
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