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QUESTION PRESENTED

Shouid this Court review & decision of the United States Court of Appeals
for the Ninth Circuit which held that a tribal court had jurisdiction over a non-
tribal member’s claim against a tribal entity for alleged reservation-based
negligence, Whére the non-member expressly consented to the exercise of

jurisdiction pursuant to tribal law?




if
CORPORATE DISCLOSURE STATEMENT
Respondent, Salish Kootenai College, is a non-profit tribal corporation
chartered under the laws of the Conféderated Salish & Kootenal Tl‘ibés, and
incorporated under the laws of the State of Montana. As a non-profit corporation,
Salish Kootenai College issues no stock and is not otherwise owned or controlled

by any corporatioﬁ or entity other than the Confederated Salish & Kootenai

Tribes.
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This Court should deny certiorari because the court below properly applied
the correct rules prescribed by this Court. The appeals court dstermined that the
rule from Montana v, United States, 450 U.S. 544 (1981), applied, and that this
claim fit within the ﬁrst of the two exceptions, giving the tribal court jurisdiction.
Petitioi}er consente_d {o the jurisdiction of the tribal court by electing to file his
personal injury claim against a tribal entity there. Only after losing a five day jury
tria] did he first claim that the court from which he affirmatively sought relief did
not have jurisdiction. HIS petition asks this Court to give him a second bite at the-
apple.

Petitioﬁer atfempts to create a conflict between the circuits where none
exists. He wrongly claims that the decision below is inc.onsistent with exhaustion
cdses from two other circuits. This case is not about exhaustion, Petition’s |
actions were never driven by a perceived need to exhaust tribal remedies. He said
nothing about exhaustion in the trial court, the tribal appeals court or the district

court in this case. He chose to proceed in tribal court and, having consented to do

so, should not now be heard to complain.
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STATEMENT OF THE CASE

This dispute has a peculiar factual and procedural history. It presents the
ncommon question of a tribal court’s jurisdiction over a case where Petitioner
Tames R. Smith, a non-member, voluntarily chose the forum. He did not question

the jurisdiction of the tribal court until a jury verdict was ente;red against him.
Respondent Salish Kootenai College (hereafter “SKC”) is g tribally
~ controlied coﬂege established by t'h.e Confederated Salish & Kootenai Tribes
(hereafter “the Tribes™) of the Flathead Reservation of Western Montana. SKC is_
located on tribal lénd in Pablo, Montana in the tribal complex and within the
exterior boundaries of the Flathead Reservation. More than three-fourths of the
student body of SK.C are members of one tribe or another and more than one-third
of those are memb.ers of the Tribes. SKC was incorporate-d under tribal law in
1977 and under the laws of the State of Montana one year later.

The accident .that pives rise to this lawsuit occurred on U.S. Highway 93
within the exterior boundaries of the reservation. Smith was a student enrolled in
the laea;sry equipment operation course at SKC. As part of that course, Stith was
driving a dump-truck with two passengers. Smith alleges that as a result of poor
maintenance of the truck, incomplete inspection of the equipment and his

inadequate training, a leaf spring broke and he was unable to maintain control of
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fhe vehicle. The truck veered sharply and rolled over. One of the passengers,
Shad Burland, was killed. Smith and the other passenger, James Finley, were
seriousljz injured.' Both Burland and Finley were enrolled members of the Tribes.
The Burland famﬂy sued both Smith and SKC in tribal court, Finley
' followed suit in a separate case. The two lawsuits were coﬁsolidated. SKC filed a
cross-claim against Smith for contributidn and indemnity and Smith cross-claimed

against SKC for contributioﬁ, indemnity and for damages for his own 1561'50113‘1
injury. - | |

. Confederateé Qalish & Kootenai Tribal law requires that a party seeking to
invoke the jurisdiction of the tribal court stipulate that jurisdiction exists.

Section 1-2—104, Civil Jurisdiction. (1) The Tribal Court
of the Confederated Salish and Kootenaj Tribes of the
Flathead Reservation, Montana, shall have jurisdiction of
all suits wherein the parties are subject to the jurisdiction
of this Court, and over all other suits which are brought
before the Court by stipulation of parties not otherwise
subject to Tribal jurisdiction. In suits brought by
non—members against members of the Tribes or other
persons subject to the jurisdiction of this Court, the
complainant shall stipulate n his or her complaint that he
or she is subject to the jurisdiction of the Tribal Court for
purposes of any counterclamms which the defendant may
have against him or her.

CSKT Laws Codified, Tit. I, Ch. 2, § 1-2-104. Smith consented to the jurisdiction

of #he tribal court in the pleadings filed there, all pursuant 0 tribal law.
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Before the case went to trial, all of the claiﬁls were settled excépt Smith’s
claim for personal injury against SKC. The tribal court realigned the parties so
that Smith was the Plaintiff and SKC the sole Defendant. This matter was tried to
a jury in tribal court. On the fifth day of trial the jury returned a verdict in favor of
SKC. |

Smith appealed the jury Vel*dict arguing, for the ﬁrst time, that the tribal
court lacked jurisdiction over his claim against SKC. The tribal é,ppellate panel
remanded thaf issue to the tribal trial cowrt because it had never addressed the
jurisdiction issue. The trial court found that it had jurisdiction over the claim.
Smith appealed that determination to the tribal appellate court.

While that appeal was pending, Smith filed this action in federal district
court séeking an injunctbn against any further proceedings in the tribal court,
damages for his persbﬂal injury and for spoliétion of evidence. The spt;liation :
claim was based upon an alleged destruction of notes of interviews with students
at SKC after the accident. |

Before the federal district court ruled on the injunction issue, the tribal
appellate court issued its order affirming the trial court’s finding of jurisdiction.
The federal district court determined that the tribal court had jurisdictioﬁ, denied

the injunction and dismissed Smith’s complaint. Smith appealed the decision of
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the federal district court to the court of appeals, which initially reversed. An en
bc_mc panel vacated that opinion and, on rehearing, affirmed the decﬁsion of the
federal dis;trict court, Smith seeks review of this decision.

REASONS FOR DENYING THE PETITION

The Petition for Writ of Certiorari should be denied as this case presents no |
important issues worthy of this Court’s attention. It arises on a very rare set of
facts not likely tc ocour againﬁnd foilows a circuitous an(i peculiar p1°o.c;,edura1
1"oﬁte her(;,. Sgnith endeavors to recast this case.as one that presents a significant
departure from this Court’s holding in Montana. He also alleges that other circuit
courts of appeal have determined this issue otherwise. Both of those contentions
are wi'ong. On the contrary, Judge Bybee writing for the Iﬁaj ority sitting en banc
concluded that Snﬁth’s suit fell within the first exception of Moniana and the rule
of Williams vs. Lee, 358 U.S. 217 (1959).

1. Montana, 1ts pre&cessors and progeny most often deal with attempts by
iribal courts to assert jurisdiction over non-member defendants. As this Court
noted in Nevada vs. Hicks, 533 US 353, 358 n. 2 (2001), this Court has “never
held that a tribal court had jurisdiction over a nonmember defendant.” Likewise,

this Court has never held that a tribal court did not have juriédiction over 2 claim

. against one of its members. n spite of the apparent difficulty of applying the rule
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in Montana to the facts here, the court of appeals used Montana as the
péthmaﬂdng case. |

After determining that SK.C was a tribal entity, a determination not
challenged by Smith here, the circuit court of appeals bégan its analysis with

Montana.

To be sure, Indian tribes retain inherent sovereign power
10 exercise some forms of civil jurisdiction over non-
Indians on their reservations, even on non-Indian fee
lands. A tribe may regulate, through taxation, licensing,
or other means, the activities of nonmembers who enter
consensual relationships with the tribe or its membets,
throngh commercial dealing, contracts, leases, or other
arrangements. A tribe may also retain inherent power to
excreise civil authority over the conduct of non-Indians
on fee lands within its reservation when that conduct
threatens or has some direct effect on the political
integrity, the economic security, or the health or welfare
of the tribe.

Monitana, 450 U.S. at 565-66 (citations omitted).
This Court has reCo gni.zed that the party status of the non-member is an
important fact in deternining a tribal court’s jurisdiction. As Justice Souter
observed in Nevada vs. Hicks, “[i)t 1s the 1116111b61'ship status of the unoc'msenting“
party, not the status of real property, that counts as the prima:_ry jurisdictional fact.”
Hicks, 533 U.S. at 382 (Souter, 1., concurring). Less important is the location of

the facts giving rise to the cause of action.
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What makes this case both peculiar, if not unique, is that here the
consenting party is the non-membei—at tﬁal there was no “unconsenting party.”
Where, as here, the nop-member is the plaintiff, tribal courts may exercise
jurisdiction.

In. Williams vs. Lee, 358 U.S. 217'(19595, this Court held that the tribal -
court, not the state c_durt, had juﬁsdiction over a claim against 2 member of the

Navajo Tribe.

There can be no doubt that to allow the exercise of state .
jurisdiction here would undermine the authority of the
tribal courts over Reservation affairs and hence would
infringe on the right of the Indians to govern themselves.
Tt is immaterial that respondent is not an Indian. He was
on the Reservation and the transaction with an Indian

took place there.

Williams, 358 U.S. at 223,

 Montana, Hicks and Strate vs. A-1 Contmctoriﬂs, 520 1J.S. 438 (1997),
address situations in which the non-member is the defendal\wﬂt. This case, like
Williams, involves the opposite. This case 1s most closely related to Williams.
Like the plaintiff in Williams, Smith seeks to enforce his rights against a tribal
entity. While the state court (or federal court sitting in diversity) may have
concurrent jurisdic;tion, the tribal court clearly does. Again, no case has been

found that holds a tribal court does not have juri-sdiction over 2 claim against one




of its.members.

The location of the cqnduct giving rise to the dispute is, to & lesser degres,
important in the analysis. Where defendant is not a tribal member and the facts
giving rise to the complaint arise on a U.S. Highway, then the tribal court does not
have jurisdiction. Stmze, 520 11.S. at 442. In the case at bar, Smith’s allegations
of negligence giving rise to this claim involve conduct which occurred not on the |
highway, but on the campus at SKC, in the classroom and in the shop where the
~ vehicles were maﬁltaiﬁed. o

As ~the court of appeals found, both of the plain'tiffs’ claims, the negligence
claim:and the spoliation claim, arose cut of conducf fhat occurred on the
reservation. Smith alleged in his ncgligeﬁce claim that hév&as acting in the course
and scope of his enrollment as a student at SKC and that the p1'ovi$ion of this
dump-truck to students for course work in its state of i*epa;i_r was negligent. He
alleged that SI<’;C was responsible to maintain, inspect and repair the dump-truck
as a safe training vehicle for course w.ork at SKC. SKC, he alleged, 118glig611tly
failed to do So. As a result, he claimed, he was injured. |

Smith also claims that SKC. is liable for spoliation of evidence. Smith
- alleges that one of the instructors at SKC interviewed students following the

accident and took notes of those interviews. Because the notes could not later be




found, Smith claimed that SKC had control over the notes, would not or could not
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produce them and was therefore liable. This claim also clearly arose on tribal

land.

Tribal law requires that a non-member seeking to invoke the jurisdiction of

ihe tribal court must stipulate to the tribal jurisdiction. Smith stipulated to

jurisdiction when he filed his Answer 1o the Amended Complaint which contained

hig cross-claim against SKC. In that pleading, filed February 23, 2000, Smith

admitted that jurisdiction existed in the tribal court for the following reasons:

a.

b.

the tribe (at that time) was a party;
SKC was an entity of the tribe;

the injured passenger, Mr. Tinley, was a Native
American residing on the reservation;

Smith was a Native American residing on the
reservation,

the incident occurred within the exterior
boundaries of the reservation; and

all three young men in the truck resided within the
exterior boundaries of the reservation at the time

rof the accident.

Burland’s Amended Complaint (S ept. 15, 1999); Smith’s Answer to Amended

Complaint aﬁd Cross-Claim (Feb. 23, 2000). See Appendix.
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Smith argues that one cannot stipulate to jurisdiction of a court that has
limited jurisdiction. However, unlike the federal courts whose jurisdiction' 18
conétraine_d by Article Il of the United States Constitution, the laws regulating the
Confederated Salish & Kootenéi Tribal Court do not restrict jurisdiction over non-
members who consent. A party can subject itself to tribal court jurisdiction by

| entering a consenéual commercial relationship with the tribe or its members under -
the first Montana exception. 'Tﬁere is no reason why a party cannot subject itself
to the jurisdiction of the tribal court.by stipulating to jurisdiction there.

Smith had complete control over the forum in ﬁhich he brought his clarm.
He could h_ave Filed this claim in state coutt. See Larrivee vs. Morigeau, 184
Mont. 187, 602 P.2d 563 (1979). He couild also have filed this action, as be

“ultimately d'id, as 2 diversity action in federal court. He could have done this at
any time but chose not to do so until after he lost intribal court.

2. Smith argues that he was compelled to exhaust his potential tribal court
1*Bmeciy prior to filing in federal court. He argues this in an effort to demonstrate
the perceived inju.s-tice he suffered and in and effort to demonstrate an
inconsistency between the court of appeal’s decision in the case at bar and the
decisions of two other circuit courts of appeal. In Brown vs. Washoe Housing

Authority, 835 F.2d 1327 (10th Cir. 1988) and Weeks Construction, Inc. vs. Oglala
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Sioux Housing Authority, 797 F.2d 668 (th Cir. 1986), those courts of appeal
were faced with questions of exhaustion, Neither of those cases dealt ultimately
with jurisdiction, rather whether or net a party should be coﬁlpelled to exhaust his
tribal court remedies before seeking relief in a state or federal court.

In Browmn, é contractor bl‘ought suit in federal court for breach of contract
ageinst a tribal housing authority. The housing authority sought & dismissal of the
action based upon lack of subject matter jurisdiction. The district court denied

, thét motion. On appeal the court of appeals held that pﬁnciples of comity rather
than strict subject matter jurisdiction required the contractor to exhauét his tribal
court 1‘emedies. The mafter was remanded to the district court fos é. determination

| as 10 whether the action should be stayed pending determination by the tribal court
of its own ju1‘isdiétio11. Brown, 835 F.2d at?1‘329. |

The Brown case is firmly in accord with this Court’s exhaustion cases.

Towa Mutual Insurance Company vs. LaPlante, 480 U.5.9 (1987); National
Farmers Union Insurance Companies vs. Crow Tribe, 471 U.S. 845 (1985).

Likeﬁrise in Weeks, agai11 in a suit befween a cﬁontractor and a tribal housing
authority, the district court dismissed the case for lack of jurisdiction. The eighth
circuit court of appeals held that, in order to avoid undermining the authority of

tribal courts, the dispute between the contractor and the housing authority should
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first be resolved by the tribal court. Weeks, 797 F.2d at 674. The court of appeals

was careful to state that it 'was not deciding the issue of jurisdiction over the

parties. Id.
There is no disagreement between the courts of appeal on this point. In

Allstate Indemnity Company 1/';5‘. Stwnp; 191 F.3d 1071 (9th Cir. 1999), the ninth
circnit court of appeals followed this Court’s rulings in Jowa Mautual and National
Farmers Union. The éourt of appeals dgtelmined_ that a piaintiff must exhaust
tribal remedies before secking relief '111'the federal édurts unless it i.s plain that the
tribal court 1ack§ jurisdiction over the dispute, following Strate and Jowa Mutual.
The court found the fa;:ts of Allstate Indemnity were ne;cu"ly identical to thoée

facing this Court in Jowa Mutual. The ninth circuit followed the rule of the Brown

and Weeks cases.

The district court dismissed this case becanse it
affirmatively concluded that the tribal court had
jurisdiction. We decline to go 50 far, for it appears to us
that the dispute arises not from the parties’ contractual
relationship, as the first Montana exception requires, but
from alleged conduct governed by the Montana Unfair
Claims Settlement Practices Act, MCA § 33-18-242(3).
Because we hold only that there is a colorable
jurisdictional issue, the district court should stay the
action while Allstate exhausts its remedies in tribal court.

 Allstate Indemmnity, 191 F.3d at 107 6 (citation omitted).
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In the case at bar, the ninth circuit did nothing to change the rule of Allsmté
Indemnity. All thres of the circuit court opinions cited above, Brown, Weeks and
Allstate Indemnity are exhaustion cases and do not deal with ultimate issues of
tribal court jurisdiction. All are in accord that principals o;f comity require that the
federal courts stay'their hand while the tribal courts make the jurisdictional
determination in the first instance. -

~ Smith al'gut;:s that the ninth circuit opinion in this matter effecﬁvely equates
exhaustion with c_onsent. This is both an inaccurate assessment of the ninth circuit
court’s decision and a misrepresentation of the record in'the court below.

First, thé opinion of the court of appeals-does not hold that fulfilling the
requirement of exhaustion constitutes a consensual 1‘élationsl1ip .for PUrpOsEs of
jurisdiction. The court of appeal’s opinion in t]:nis‘matter' does not address the
issue of exhaustion in any substantive way because that issue was not before the
court. Unlike the plaintiffs in Brown and Weeks, Smith did not ﬁ-rét attempt to file
his claim in any court other than tribal court. As the ninth circuit noted in the
apinion below, the Smith had full control over where this claim was filed. If
Smith had filed this claim in state or federal court in the ﬁrst instance, either of

those courts may have declined to hear his claim pending initial determination of
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the matier in tribal court. That is the import behind the exhaustion rule cited

above,

On the other hand, if Smith had not consented to jm'isaiction or rﬁade any
| statement at all that he was simply fulfilling an exhaustion requirement, ﬂfllﬁl'l his
actions here would look less like opportunistic forum sl10ppilig. Instead, Smith
voluntarily filed his claim in ﬁ*ibal court, consented to the jurisdiction of the trib al
court and litigat:ed that claim-fully. He never questioned the jurisdiction or
indicated t};Lat his actions arose out of need to exhaust tribal remedies until he
received a bad resuit. |

In contrast, the plaintiffs in both the Brown and the Weeks. cases sought
relief in the federal court from what they perceived to be an unfavorable for.um.
- They did not voluntarity consent to have their claims heard in tribal court.

Perhaps most impostantly, Sﬁ;ith demonstrated his power to file this matter
in another forum 2t an.y time when he filed in federal court prior to the tribal
court’s decision on jurisdiction. Smith ﬁever actually faced the exhaustion
d.ilemma he has constructed in an effort to show a split among the cireuits.

3 While the court of appeals found that this case fits within the first of the

two exceptions to the Montana general rule, the record here supports tribal

jurisdiction under the second as well.
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A tribe may also retain inherent power to exercise civil
authority over the conduct of non-Indians on fee lands
within its *eservation when that conduct threatens or has
some direct effect on the political integrity, the €CONOIMIC
security, or the health or welfare of the tribe.

Montana, 450 U.S. at 566 (citation omitted).
SKC is a tribally controlled college under the Tribally Controlied College or .
University Grant Program, 25 U.S.C. § 1801 et. seq. The Tribes and the federal .

government have recognized the Importance of education since they entered into

the treaty which established the Flathead Reservation, the Treaty of Hell Gate,

July 16,1855, 12 Stat. 975. In that treafy, the United States agreed to establish
and maintain .an agricultural and industrial scho ol.

The tribal court of appeals in ruling on the jurisdictional issue here stated:
“SKC is a tribal entity closely associated with and controlled by the tribes. For
purposes of detérmining jurisdiction, it. must be treated as a tribal entity.” Over
34% of its 1,100 students are members of the Tribes and SKC favors Native
Americans in hiring, as 40% of the faculty members are Indians. The majority of
students receiving degrees from this institution are Indians.

A claim Qf ﬁegligence _in the operation of the educational program at SKC
must necessarily involve the inherent authority of the Tribes. Whether and to what

extent it provides adequate educational services to its students, the failure to do s0
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being one of the basés of Smith’s claim, is clearly within the regulatory and
adjudicatory jurisdiction of the 'Il‘ibes; While the court of appeals did not reach
this issue or flnd it dispositive, it 1s clear the second Montana exception provides
.an independent basis for jurisdicﬁon. Finding no jurisdiction on these facts would
- seriously inﬁ'inge on the right of reservation Indians to c.‘nflakn their own laws and
be ruled by them.” Williams vs. Lee, 358 U.S. 2t 220.
CONCLUSION

The Petition for Writ of Certiorari should be denied.

O [P

Robert J. Phillips

Counsel of Record
PILLIPS & BOHYER, P.C.
283 West Front, Ste. 301
P.O. Box 8569 -
Missoula, MT 59807-8569
Phone: (406) 721-7380
Counsel for Respondeni

Salish Kootenai College
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Michael Williamson, Esd.
MADDEN, POLIAK, MacDOUGALL,
guite 2800

1901 Fourth Ave. Bldg.
Seattle, Washingion 98154
Telephone: (206) £21-1011
Fay: (206) £22-6805

Lon J. Dale, Esg.
MTLODRAGOVICE, DALE
STEINBRENNER & BINNEY,
attorneys at Lav

».0. Box 4847
Missoula, Montana 598064947
Tel ephcne! (406) 728-1455

Fax: (406) 549-7077

attaorneys for Plaintifis

P.C.

) IN THE TRIBAL
OF THE CONFEDERATED SALISH

and WILLTAMSON

COURT _
aND. KOOTENAI TRIBES

0F THE FLATHEAD RESERVATION, PARPLO

EUGENE R. BURLAND, PERSONAL
REPRESENTATIVE'DF THE ESTATE or
‘SHAD EUGENE BURLAKD, deceased,
and EUGENE R. BURLAND and ROBIN

G, BURLAND, individually,
Plaintifis,

THE CONFEDERATED salISH AND
ROOTENAI TRIBES or THE FLATHEAD

RESERVATION, onLISE KOOTENAIL

COLLEGE, JAMES RICHARD SMITH,
JR., a single man, and JOHN DOES

A THROUGH D,
Defendants.
COME NOW the plaintif

zetion against De

follows!:

AMENDED COMPLAINT TOR WRONGFUL_DEARTH

)
)
).
)
)
)
)
)
)
)
).
)
)
)
)
)
)
)
)

fs apove~named and for

fendants above-named,

SURVIVAL REMEDIES RHND NEGLIGENT
g AND_DEMAND #OR JURY TRIAL — Page 1

cause MNO. gg—227-CV
BHENDED COMPLZIWNT FOR

WRDEGFUL'DERTH; EpRVIVAL
REMPDIES AND NEELIGENT
THFLICTIONR OF EMDTIDHEL

DISTRESS AND DEMZND FOR
JORY TRIAL

a cause of

complain and allege as

TNFLICTION OF EMOTIONAL TISTRE




JURISDICTION

1. That the Tribal court has juri5diction necause oI the

following:

(a.) The confederated salish and Kootenal Tribes

(ncS&KT") of the Flathead Reservation is 2

Defendant.

{b.} The calish Kootenal college, belie*\led.to he an

entity of the cs&KT of the Flathead Reservatlon,

ig a Defendant.

(c.) James A. Fipley, at the +ime of the incident

resulting in the claims itemized in +this

complaint, was anh individual of Native American

apcestry residing on the Flathead peservation-

(¢.) James Richard gmith, Jr., @bt the +ime of Tthe

incident resulting in the claims jremized in this’
complaint, was ab individual of Native zmerican

ancestry residing on the Flathead.Reservation.

(e.) The incident that is +he subject of this Ccomplaint

occurred within the eyterior poundaries 0% The

Fiathead Indian Reservation.

(£.) Shad Eugene Burland, James A. Finley, and James

Richard Smith, Jr. resided within the exterior

houndaries of +he Flathead Tndian peservation at

the time of the accident, which is the subject of

this Complaint,

2. That the plaintiffs, Eugene R, Purland and Robin G.

AMENDED COMPLATINT TOR WRONGFUL DELTH, SURVIVAL REMEDIES_AND NEGLIGENT
INFLICTION OF EMOTIONAL DISTRESS AND DEMEND FOR JURY TRIAL - Page 2




gurland, husband and wife, ~he parents of Shad Iungene surland,

and EBugene X. Burland

reside on the Flathead Indian reservation,

is an enrolled member of +ne CS&KT of +he Flathead Reservation.

plaintiff Eugene R. Burland is the duly appointed, gualified and
acting Personal Representat_i\we of the Estate of Shad Eugene

purland, by order of the Montana Twentieth Judicial District

conrt, Lake County, in Cause No. DP 85-51.

GENERAL ALLEBGLTIONS

3. Phat on or about May 1.2, 1997, Shad Engene Burland,

James Richard Smith, JI., and James A. Finley wWele all enrclled

as students of the 5alish Kootenal college, and as part of theix

course work, James Richard Smith, Jr. was operating 2 1880

International Dump Truck with Tthe permission and under the

direction of Defendants, +he Salish Kootenal College and/or the

cSEKT of the Flathead Reservation. Sshad Eugenhe Burland and James

2. Finley were passengers in salid 1880 Tnternationzl DuUIp Truck

(the "vehicle') which was owned DY the Salish Kootenal College

and/or the CS&KT of the Flathead Reservation.

N at the direction of , under the supervision of, and with

the permission of the Salish Kootenal College and/ocr CS&RT of the

'Flathead Reservation, James pichard Smith, Jr. was operating the

vehicle identified in Paragraph 3 northbound om T.5. Highway 93

near milepost 15.1 when the mainspring for the right real main

leaf spring broke, causing the vyehicle to veer to the left and

roll over. This incident ultimately 1ed to the death of Shad

Eugene Burland.

AMENDED COMPLAINT TOR WRONGFUL DERTH SURVIVAL REMEDIES ZHND N'EC_-}LIGENT
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4o the CS&KT of ‘the Tlathead R

5. Defendants tlhie CS&KT of the Flzthead Reservation and/or

the Salish vootenal College, +heir officers, agents, OC

employees, and fictitious Jonhn Doe pefendants, while acting

within the scope of +heir authority, negligently caused the death

of Shad EBugene Burland in failing to adeguately maintain,

inspect, and repair the vehicle, or created an unreasonably

defective product that caused the injuries resulting in the death

of Shad Burland.

6. TFurther, the Defendants, the CS&KT of the Tlathezd

Reservation andj.or calish Kootenal College, and fictitious John

Doe Defendants are responsible for the actions of James Richard

smith, Jr. ("smith"} and any negligence of Smith ie attributable

cservation and/or szlish Kootenai

Cpllege &5 & permissive user of the Vehicle.

7. Further, the CS&KT of the Flathead peservation and/oxr

galish Kootenai Ccllege failed to ensure that an adeguate number

of seat belts were available for all occupants of +he Vehicle,

Jhich was a cause of the injuries and uwltimate death of Shad

Tugene Burland.
B. cmith was acting as an agent of the salish Kootenal
coliege and/or the CSEKT of the Flathead Reservation while

operating said venicle, and sald pefendants were negligent for

allowing Smith to operate the Vehicle.

count One —— wrongful Death

9. plaintiffs incorporate by reference the allegations

contained in Paragraphs 1-8 of this Complaint.

2MENDCED COMPLAINT FOR_WRONGFIIL DEATH, SURVIVAL REMEDIES AND NEGLIGENT
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10. As a direct and proximate result of such negligence as

alleged herein, Shad Eugene purland died OD May 12, 1897- AT The

tine of his death, Shad ETugene purland was survived by his

parents, Eugeng R. Burland and Robin G. Burland, and twe

siblings. shad Eugene Burland's heirs have peen deprived of the

care, companionship, socjety, comfort, and support of their son

and brother and are entitled to reasonable damages for T

of Shad Eugene Burland, and for their grief caused by his death.

count TWD —= survivorship

11. Plaintiffs incorporate by reference the allegations

contained in Paragraphs 1-10 of this complaint..

12. As a direct and proximate result of such negligence as

alleged herein, ghad Eugene Burland custained severe and

agonizing physical and emoticnal pain and cuffering and distress

prior to his death. The Estate of Shad Eugene purland is

ertitled to raCover damages OD behalf of Shad Eugens Burland's

Estate for such injures and losses before the death of Shad

Fugene Bylrland; and which causes survived nis death. The Estate

of shad Eugene Burland is entitled to survival damages for the

reasonable value of the lost future earnings and the pai-n',

and distress suffered by shad Eugene

suffering, mental anguish,

purland prior to his death.
iopal DiSEIEess

Ccount Three —-- gegligent Tnfliction of FmotL

13 plaintiffs incorporate bY reference the allegatlons

-

contained in paragraphs 1-12 of this Complaint.

14, Bs a direct and proximate result of such negligence as
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‘chad Eugene Burland before his death,

alleged herein, Plaintifis, Eugene R. ‘Burland and Rohbin G.

Burland, have sustained severe emotional and mentzl anguish and

distress. Eugene R. Burland and Robin G. Burland are entitled tTo

recover damages for +he Defendants’ negligent infliction of

emotional distress from which they suffer and will continue to
suffer. .

WHEREFORE, Plaintiffs pray for judgmem': aga‘inst Defendants
as follows: | |

1. For wrongful death damages, including the reasonable

value for the loss of the care, comfort, companienship, society,

and support of shad Eugene Burland;

2. For Estate s.urvival damages, ipcluding physical ‘and

mentzl pain, anguilsh, distress, and other damages sustained by.

and for his future lifetime

earnings, reduced TO present value;

3. For the reasonable value of the mental and emotional

distress sustained by Eugene R. purland and Robin G. Burland;

4, For Plaintifis' costs and disbursements herein; and

5. For such other and further relief as this Court deems

st and proper under the cilrcumstances.

DATED this /5%6151}/ of September, 18399.

MADDEN, POLIAK, MACDCUGALL
& WILLIAMSON

suite 2800

1001 Fourth ave. Bldg.
Seattle, Washington 98154
Telephone: (206) 621-1011
Fax: (206) 622-6805

ju

and

SURVIVAL _REMEDIES AND NEGLIGENT
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MILODRAGOVICH, DALE,
STEINBRENNER & BINNEY, P.C.
P.O. Box 4947 .
Missoula, HMT 59806—4947
T=lephone: (406} 722-1455
Fas: (406) 549-7077
Attorneys for Plaintiffs

v,

v fh

DEMAND FOR JURY TRIAL

COME NOW the Plaintiffs and demand a jury trial on all

issnes of fact in the above case.

A .
DATED this /fr"’day of September, 199%.

MILODRAGOVICH, DALE,
STEINBRENNER & BINNEY, P.C.
P.0. Box 4547 :

Missoula, MT 59806—4947
Telephone: (406) 728~1455
Fax: (406) 549-7077

mtiorneys for Plaintiffs

9577/2 _
15-2/bls
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APPENDIX B

Smith’s Answer to Amended Complaint and Cross-Claim (Feb. 23, 2000)




Rex Palmer

ATTORNEYS INC., P.C.

301 W Spruce -

Missoula, MT 58802

(406) 728-4514

ATTORNEYS FOR DEFENDANT/

 CROSS CLAIMANT/CROSS DEFENDANT

JAMES RICHARD SMITH

IN THE TRIBAL COURT OF THE CONFEDERATED SALISH AND
KOOTENA] TRIBES OF THE FLATHEAD RESERVATION, PABLO, WIONTANA

EUGENE R. BURLAND, PERBONAL Cause No. 08-227-CV

REPRESENTATIVE OF THE ESTATE Or
SHAD EUGENE BURLAND, decsased, and
EUGENE R. BURLAND and ROBIN G.
BURLAND, individually,

Piaintifts,

DEFENDANT, CROSS-DEFENDANT
AND CROSS-CLAIMANT JAMES

RICHARD SMITH'S:

Y.

ANSWER TO AMENDED

SALISH KOOTENAI COLLEGE, and CDMPLA!NT;

JAMES RICHARD SMITH, JR., & single
man, and JOHN DOES ATHRDUGH B,
Defendanis.

ANSWER TO CROSS-CLAIM; and
and ' '

DEFENDANTS SALISH KOOTENAI
COLLEGE, A MONTANA
CORPORATION, AND JOHN DOES A

THROUGH D

5ALISH KOOTENA! COLLEGE, 2 Montana
‘Corporation, '

Cross-Claimant,
v,

JAMES RICHARD SMITH,
_ Croes-Defendant,
and )

JAMES RICHARD SMITH,
Cross-Claimant,

)
)
}
)
)
)
)
)
)
)
)
) : .
) CRDSS CLAIM AGAINST
)
)
)
}
)
)
)
)
)
)
V. )
5 ALJSH KDDTENAI EOLLEGE a Moniana ))
Corporation,  and JOHN DOES. A )
THROUGH D, - |
Cross-Detfendants.
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¥ + * * *

ANSWER 7O AMENDED COMPLAINT

Defendant James Richard Smith hereby answers the allegations of the

5 S an gl F]

Amend}éﬂi@om@lé}im as follows:

1,

o & W o &

As to paragraph one, Defendant Smith admits subsections (a}, (d) and (e)

and upon information and belief admits sub-paragraphs (b}, (c) and (f).

- Asto pafagraph'two, Defendant Smith admits the same upon information

and belief,

" As to paragraphs three and four, Defendant Smith admits the same

except forthe referencesto +he Confederated Salish and Kootenai Tribes
(*CB&KT").
As to paragraph five, Defendant Smith admits that he was driving the

International dump truck within his authority as a student of the Salish

Kootenal College under the direct supervision of Shad Burland and further .

dmits that Shad Burland received injuries in the accident which resulted |

in his rdeath and .admits that the Salish Kootenai College, its officers,
agents 6r employees,. and fictitious John Doe Defendants, while acting
in the scope _of their authority,.negligently ;:aused the death of Shad
Eugene Burland as describ'ed in‘paragraph five. This Defendant denies the

remaining allegations contained in paragraph five.
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Asto naragraph six, Defendant Smith denies he was negiigen‘t in any way
and admitsthat the Salish Kootenal College is fesponsible Tor hils actions
‘within the coufse and scope of his studies as a student of Salish Kootgnai
College as a permissive user of the dump.'truck under the super\{ision of
Shad Eugene Burland in the course and scope of the college training
program. This Defendant denies the remaining allegations comtained in
paragraph ﬁumber'six.

As 1o paragraph seven, Defendant Smith is without sufficient information

<o form a belief as‘tqth-e‘truth of the alisgations and therefore deniesthe

©osame.

DEFENDANT, CROSS-DEFENDANT AND CROSE-CLAIMANT JA

As to paragraph eight, Defendant Smith admits that at the time of the

accident he was acting in the course and scope of his enroliment as 2

‘student at Salish Kootenai College and admits that Saiish- Kootenal

College was negligen{ for providing this particular dump truck to students

for course work and training in its condition and state of repair in May

1997. This Defendant denies any remaining aliegétions contained in

paragraph eight.

As to paragraph nine, Defendant Smith restates his answer 1o paragraphs

one through eight as if fully set forth herein.

MES RICHARD SMITH'S: ANSWER Page 3 of &
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10.

11,

1.2,

13.-

14.

DEFENDANT, CROSS-DEFENDANT AND CROSS-CLAIMANT JAMES RICHARD BMITH'S: ANSWER
TO AMENDED COMPLAINT; ANSWER TO CROSS-CLAIM; and CROSS CLAIM AGAINST DEFENDANTS

As to paragraph ten, Defendant Smith lacks sufficient information to form -

4 belie? as to the truth of the identity of the survivors of Plaintiff’'s

decedent and tharefore denies those allegations, Defendant Smith admits .

that Shad Eugene Burland died as a result of the negligence of Salish
Kootenai College and its 'agents but denies the remaining allegratic;ns of
paragraph ten.

As to paragréph ‘gleven, Defendant Smith rest—ates. His answers to
paralgraphs one through ten as if fully se_t forth herein.

As to paragraph twelve, D.efendant Smith lacks 'sufficie.nt information to

form a beiief as to the truth of the remaining allegations and therefore’

denies the same.

As 1o paragrébh thirteen, Deféndaﬁt-slmi"ch res’cateé his answers to
paragraphs one ‘fhrough twelve as if fully set forth herein,

Asto paragrap%-w fourteen, Defendan‘c Smith a.dmits that Eugene R. Burland
and Robin G. Burland have sus‘céined severe emotional and mental
anguish “and distresé but denies that hé did anything to cause that
distress and anguish; Defendant denies the remaini’ng allegations

contained in paragraph fourteen.

Defendant Smith denies each and every aliegation o‘f the Amended

Page 4 of 8
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Complaint not specifically admitted or qualified above.
15. Defendant Smith denies that he was negligén‘t in any wey, but if he is
found to be negiigent, Plaintiff's decedent was also contributorily or

comparatively negligent and his negligence operates 10 har or reduce
Plaintiff's recovary in this case. Plaintiff's injuries were caused by the

negligence or wrongful acts of other parties for which Defendart Smith

is not responsibie.

ANSWER TO CROSS-CLAIM

Defendant James Richard Smith hereby answers the a}leéaﬁéns of the
Cross-Claim of Defendant Salish Kootenal CollegAe B5 fc;l!cwvs:
1. AsTo paragraph one, denies tha-‘t.Salish Kootenal College is entitled o
indemnity and con‘tr'['bution and affirmatively ,a!leges that Salish Kootenal
College haé at I.eas‘[, $1;OO0,000 of insu.rance coverage for this tragic
incident and that indémnity or contribution would reguire Defendant
Smith to, in effect, repay insurance proceeds Wﬁich were intended, and

‘required under the law, 10 compensate for injuries such as those suffered
by Plaintiffs and Defendant Smith.

]
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CROSS CLAIM AGAINST DEFENDANT SALISH KOOTENAI COLLEGE, |

- A MONTANA CORPORATION AND JOHN DOES A THROUGH D

COMES NOW the Defendant and Cross Claimant, James Richard Smith

[Smith], and for his cause of action against Cross Defendants Salish Kootenai

Coliege,.a Montana Corporation, an‘d John Does A through D and alleges as

“follows:

That on or abou‘c_ May 12, 1997, Shad Eugené Burland, Jamés Richard
Smith, and James A. Finle\/.were’ é'll enrolled aé sfudents of the Saliéh
Kootenai College, and as part of their course work, Smith was oberating
a 1980 international dump truck in the course and scope of his
enrollment .as a student at Salish Koo‘tenai College. |
émith was operating the dump truck identified in paragraph 2,
northbound on U.S. Highway 93, near I\/iileposi 15,1 when the
mainspring for the r‘igh‘['rear main Ie’af spring broke causing the vehicleto
veer 1o the left and roll over.

Defenc'iant' Salish Kob‘cénai College, its officers, agen‘cs and employees
were responsible to adeguately maintain, inspéct and repair the dump
truck, as & safe training vehicle for course work at the college.

Defendants John Doe are all other corporations, partnerships or
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individuals involved in the maintenance, inspection and repair of the dump

truck.
£ Defendants negligently failed to adequately maintain, inspect and repair

the dump truck as a safe training vehicle for course work at the college.

6.  Salish Kootenai College was negligent for providing this partibular dump

rruck to students for course work and +raining-in its condition and state

of repair in May 1887,
7. Beﬁcause of Defendants acts and omissions alleged above, Smith

sustained  injuries, incurred expenses, medical treatment and

hospitalization.
WHEEEFORE, Smith prays for judgment against the Defend ants for his

spéciai and general damages and %or such other and further relief to which he

may be entitled and which will be proven at trial.

DATED +his 27 day of February 2000.

Rex Palmer :
ATTORNEYS INC,, P.C.
301 W Spruce
Missoula, MT 58802
(406) 728-4b14

ATTORNEYS FOR DEFENDANT/
CROSS CLAIMANT/CROSS DEFENDANT

JAMES RICHARD SMITH
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CERTIFICATE OF SERVICE

|, legal assistant for Attorneys Inc., P.C., hereby certify that on the ) 5

day of 1/7/7 7 ﬁ/zu

2000 a true and correct copy of the foregoing was

served upon the fbllowing by U.S. mail, hand- dellvery, Federal Express, or

facsimile:

Faxed & Mailed to

Michael Williamscn _
Madden, Poliak, MacDougall and
Williamson

1007 4™ Ave Bldg, Suite 2800
Seattle, WA 98154

Faxed & Mailed to

Lon J. Dale v
Milodragovich, Dale, Steinbrenner &
Binney, P.C.

PO Box 4547 .

Missoula, MT 59806-4947

. Hand Delivered

Bob Phillips/Fred Simpson
Phillips and Bohyer

283 W Front Suite 301
Missoula, MT 58802

DEFENDAMNT, CROSS-DEFENDANT AND CROSS-CLAIMANT JAMES HICHARD SMITH'S: ANSWER

(X} U.S. Mail
{X} Hand Delivered
{ } Federal Express
{X} Facsimile

77¢mjéfcéz g
VAR
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