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1
QUESTION PRESENTED

Petitioner brought action against the Secretary
of Interior for review of his determination that
Respondent Leisnoi, Inc. was qualified to receive
land and benefits under the Alaska Native Claims
Settlement Act (ANCSA) as an eligible “Native
village.” On remand, the Interior Board of Land
Appeals (IBLA) determined that Leisnoi was not, in
fact, qualified for eligibility as a Native village. On
appeal, the Ninth Circuit held that the Petitioner’s
action had been mooted by Congress’ enactment of
Section 1427 of the Alaska National Interest Lands
Conservation Act (ANILCA). Section 1427
amended ANCSA'’s provisions as to certain Native
villages, and listed Leisnoi as one of the affected
“village corporations.” The Ninth Circuit held that
the listing of Leisnoi as a “village corporation”
constituted a congressional determination of its
eligibility, and exempted Leisnoi from having to
satisfy ANCSA’s village eligibility requirements.
The court based its interpretation on the “plain
language” of this provision, and refused to consider
Section 1427's legislative history, which showed
that Congress had listed Leisnoi as a “village
corporation” in the mistaken belief that the
Secretary’s determination of its eligibility had
already become final, and that Leisnoi had already
been determined to have satisfied ANCSA’s
eligibility requirements.
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The question presented is:

Whether the Ninth Circuit impermissibly
invalidated a prior congressional enactment by
failing to apply the canons of statutory construction
relating to repeals by implication, and by
construing the “plain language” of ANILCA Section
1427 as exempting Leisnoi from ANCSA’s village
eligibility provisions, and mooting the Petitioner’s
action, without regard to Section 1427's legislative
history, and contrary to Congress’ actual intent.
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OPINIONS BELOW

The opinion of the court of appeals is reported at
545 F.3d 1161, and is reprinted in the Appendix as
Pet. App. A. The opinion of the district court is
unreported, and is attached as Pet. App. B. The
opinion of the Secretary of Interior is unreported,
and is attached as Pet. App. C. The opinion of the
Interior Board of Land Appeals is reported at 157
IBLA 302, and is attached as Pet. App. D. The
opinion of the Administrative Law Judge is
unreported, and is attached as Pet. App. E.

JURISDICTION

The judgment of the court of appeals was
entered on October 6, 2008. This Court has
jurisdiction under 28 U.S.C. § 1254(1).

STATUTORY PROVISIONS INVOLVED

This case involves provisions of the Alaska
Native Claims Settlement Act, 43 U.S.C. § 1601 et
seq., and regulations adopted by the Secretary, 43
CFR § 2651.2. It also involves provisions of the
Alaska National Interest Lands Conservation Act,
Pub. L. No. 96-487, 94 Stat. 2371. The pertinent
provisions are reproduced in Pet. App. H.
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STATEMENT

This case involves an action against the
Secretary of Interior for review of his
determination, made under the Alaska Native
Claims Settlement Act (ANCSA), that Respondent
Leisnoi, Inc. was eligible to participate in ANCSA,
and to receive public lands and other ANCSA
settlement benefits, as a “Native village.” The
district court had initially dismissed the action,
based on the Petitioner’s failure to exhaust his
administrative remedies. On appeal, the Ninth
Circuit reversed the district court and vacated the
judgment of dismissal, holding that the Petitioner
was excused for his failure to exhaust because he
had been entitled to, but did not receive, actual
notice of the DOI's proceedings. The case was
remanded to the district court, which then
remanded the case to the Interior Board of Land
Appeals (IBLA) for a re-determination of Leisnoi’s
eligibility, after conducting a new evidentiary
hearing.

While the case was pending on appeal to the
Ninth Circuit, and during the period of its dismissal
by the district court, Congress enacted Section 1427
of the Alaska National Interest Lands Conservation
Act (ANILCA). Section 1427 amended ANCSA’s
land selection and entitlement provisions with
respect to the Native village corporations located in
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the region of Kodiak, Alaska.! Section 1427(a)(4)
listed the Native village corporations that were
subject to the amended provisions, which included
Leisnoi. The Respondents argued, in the district
court, that by listing Leisnoi as a “village
corporation,” Section 1427 “ratified” Leisnoi’s status
as an eligible Native village, and mooted the
Petitioner’s action. The legislative history of
Section 1427 shows that when Congress enacted
Section 1427, it had not been aware of the existence
of the Petitioner’s action, and mistakenly believed
that Leisnoi had already been determined to have
satisfied ANCSA'’s village eligibility requirements
in a final and unchallenged determination made by
the Secretary.

The district court deferred ruling on the
ANILCA Section 1427 issue, and instead remanded
it to the IBLA for its initial determination, along
with its re-determination of Leisnoi’s eligibility. On
remand, the IBLA determined that Leisnoi was not,
in fact, qualified for eligibility under ANCSA as a
Native village. The IBLA also determined that
ANILCA Section 1427 had not ratified Leisnoi’s
status as an eligible Native village, or mooted the
Petitioner’s action. After invoking personal
authority to reconsider the IBLA’s decision, the

1 ANCSA divided the state of Alaska into twelve
“regions.” 43 U.S.C. § 1606(a). The region for Kodiak is
known as the “Koniag region,” and the name of the regional
corporation is “Koniag, Inc.”
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Secretary of Interior rejected the IBLA’s
interpretation, and determined that Section 1427
was “best interpreted” as having “ratified” Leisnoi’s
eligibility and as mooting the Petitioner’s challenge.
The district court upheld the Secretary’s
interpretation of Section 1427 as reasonable, under
the doctrine of Chevron U.S.A. v. Natural Resource
Defense Council, 467 U.S.837(1984), and dismissed
the Petitioner’s action as moot. On appeal, the
Ninth Circuit applied a de novo standard of review,
but independently interpreted Section 1427 as
having mooted the Petitioner’s action. The Court
based its interpretation on the “plain meaning” of
Section 1427, and concluded that the listing of
Leisnoi as a “village corporation” constituted “a
Congressional determination that Leisnoi is a
village corporation [that] exempts Leisnoi from
having to satisfy ANCSA’s eligibility requirements.”
Pet. App. A-20. The Court denied that its
interpretation involved the partial repeal of
ANCSA’s village eligibility requirements, or that its
interpretation was governed by the rules of
statutory construction relating to repeals by
implication. Pet. App. A-28. The Court also
“declined” to examine the legislative history of
Section 1427, finding it unnecessary “to further
clarify a matter of interpretation resolved on the
face of the statute.” Pet. App. A-28 n. 5.



A. Background

This is the last remaining case in a scandal that
dates back 35 years, and relates to the submission
of fraudulent applications on behalf of eight alleged
“villages” located in the region of Kodiak, Alaska,
seeking a determination of their eligibility to
receive public lands and other settlement benefits
under ANCSA as “Native villages.” These
applications were submitted in a scheme to inflate
the amount of land and ANCSA benefits that
Natives residing in and around the city of Kodiak
stood to receive, by creating a number of phantom
“villages” in and around the island of Kodiak that
would each be entitled to separate grants of ANCSA
lands and benefits. Various sites were selected as
being the site of each “village.” These included a
fish processing plant, a Forest Service recreational
site, and in the case of Respondent Leisnoi, Inc., a
federally-owned housing complex for FAA
employees and a children’s summer camp. Natives
residing in the city of Kodiak, and elsewhere, were
solicited (and misled) into enrolling to these
“villages” as the place of their permanent residence,
and were then listed as being the villages’
“residents.” The applications were also supported
by false affidavits from individuals attesting to
their use of the “village” as a place where they
actually lived. This scheme became a national
scandal when it was investigated and reported in a
series of articles by national syndicated columnist
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Jack Anderson.? It was also the subject of
congressional hearings conducted by the House
Subcommittee on Merchant Marine and Fisheries,
chaired by Representative John Dingell. Alaska
Native Claims, Hearings Before the Subcomm. On
Fisheries and Wildlife Conservation and the
Environment of the Comm. On Merchant Marine
and Fisheries, 93d Cong., 2d Sess. (1975).

All eight of these alleged villages had been
initially investigated and determined by the BIA to
be qualified for eligibility under ANCSA as “Native
villages.” In accordance with the Secretary’s
regulations, the BIA’s initial determinations of
eligibility for seven of the eight villages were

2 These included the following articles:

1) Jack Anderson, Land-Grab Scheme Bared in Alaska,
WASHINGTON POST, Feb. 21, 1979; 2) Jack Anderson,
Those “Phantom” Villages in Alaska, WASHINGTON
POST, Feb. 22, 1979; 3) Jack Anderson, Phantom Villages
Grab for Woodland, WASHINGTON POST, Feb. 23, 1979;
4) Jack Anderson, Alaska Land Grab Charged, SEATTLE
POST INTELLIGENCER, Feb. 23, 1979; 5) Jack Anderson,
Man Behind Alaska Land Grab, TACOMA NEWS
TRIBUNE, Feb. 23, 1979; 6) Jack Anderson, Bill Abets
Alaska Land Swindle, TACOMA NEWS TRIBUNE, Feb.
23, 1979; 7) Jack Anderson, U.S. Drops Land Case
Prosecution, WASHINGTON POST, Mar. 1, 1979; 8) Jack
Anderson, Fraud is in the Eye of the Beholder,
ANCHORAGE DAILY NEWS, Mar. 1, 1979; 9) Jack
Anderson, Alaska Land Charge Reiterated, WASHINGTON
POST, April 21, 1979.
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subsequently protested and appealed by “interested
parties,” and following separate hearings, all seven
were ultimately determined to be not qualified for
eligibility as a “Native village.” The eighth
remaining, and unchallenged, village was Leisnoi.?
Unlike the other seven alleged villages, the BIA’s
initial determination of Leisnoi’s eligibility had not
been similarly protested in the administrative
proceedings, and was allowed to become final when
it was adopted and approved by the Secretary.
Following the approval of its eligibility, Leisnoi
became entitled under ANCSA to the conveyance of
115,200 acres of public lands, based on the number
of persons who had enrolled to it as the place of
their permanent residence.

1. ANCSA’s village eligibility provisions.
Congress enacted ANCSA in 1971 to settle the
aboriginal land claims of the Alaskan Natives. 43
U.S.C. § 1603. In exchange for the extinction of all
claims of aboriginal title, Alaskan Natives were to
receive approximately forty-four million acres of
land and nearly $1 billion in federal funds. Among
other things, ANCSA provided for the direct
distribution of lands and benefits to qualified
“Native villages,” which were to be incorporated as
Native “village corporations.” ANCSA specified the

3 “Leisnoi, Inc.” is the name of the village
corporation that was formed for the “Village of Woody
Island,” which was the name of the alleged “Native village.”



8

criteria for determining whether an entity qualified
for eligibility as a “Native village,” and required the
Secretary to make individual findings, for each
Native village, that it satisfied the criteria for
eligibility. 43 U.S.C. 1602(c), 1610(b). Section
11(b)(1) of ANCSA listed a number of villages that
were presumptively eligible as Native villages
(“listed villages”), subject to the subsequent
determination of their eligibility by the Secretary.
43 U.S.C. 1610(b)(1). Villages that were not listed
in Section 11(b)(1) (“unlisted villages”) could apply
to the Secretary for certification of their eligibility
pursuant to subsection 11(b)(3), provided they
satisfied the criteria for eligibility. 43 U.S.C. §
1610(b)(3).

The Secretary adopted regulations to establish
the procedure for determining the eligibility of
unlisted villages. 43 CFR 2651.2(a)(6). The
regulations provided for the filing of an application
on behalf of an unlisted village with the Director of
the Juneau Area Office of the Bureau of Indian
Affairs (the “BIA Area Director”). 43 CFR
2651.2(a)(6). The BIA Area Director was to
investigate the application and make an initial
determination of the village’s eligibility. 43 CFR
2651.2(a)(8). His decision was to be published in
the Federal Register and one or more newspapers of
general circulations. “Interested parties” could
protest his decision within 30 days from the date of
publication. 43 CFR 2651.2(a)(9). If no protest was
received, his determination was to become final,
and his decision and the record certified to the
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Secretary. 43 CFR 2651.2(a)(6). If a protest was
received, the BIA Area Director was to review the
protest and supporting evidence, and make a new
determination of the village’s eligibility. 43 CFR
2651.2(a)(4) & (a)(10). His decision was to be
published, and become final unless appealed to the
IBLA within 30 days of the date of publication. Id.

ANCSA directed the Secretary to make all
village eligibility determinations “within two and
one-half years” from the date of ANCSA’s
enactment (December 18, 1971). 43 U.S.C. §
1610(b)(2) & (b)(3). However, on June 10, 1974, the
Secretary issued Secretarial Order No. 2965, which
concluded that this deadline was directory rather
than mandatory, and directed the Department to
continue its adjudication of all pending village
eligibility appeals. Pet. App. F. The order recited
that “it has been decided to provide an opportunity
for a full hearing to all parties in all disputes now or
hereafter pending before the Alaska Native Claims
Appeals Board concerning Native Village
eligibility,” and that “[t]his decision has been made
in order to provide all parties due process of law
and in order to develop a complete record so that
the final secretarial determination of Native Village
eligibility will be as correct, fair and just as
possible.” Id. The order stated that it superseded
any inconsistent provisions in the Department’s
regulations. Id.

On December 2, 1980, Congress amended
ANCSA to establish a two-year statute of
limitations for bringing actions for judicial review of
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the decisions made by the Secretary under ANCSA.
43 U.S.C. § 1632. The statute required such actions
to be brought “within two years after the day the
Secretary’s decision becomes final or December 2,
1980, whichever is later.” Id.

2. Petitioner’s action against the Secretary. The
Secretary adopted and approved the BIA Area
Director’s initial determination of Leisnoi’s
eligibility, and certified Leisnoi as an eligible
Native village, on September 9, 1974. After
learning that an application for an alleged Native
village on Woody Island had been submitted and
approved by the Secretary, a group of concerned
citizens in Kodiak formed an ad hoc “Citizens
Action Group” to challenge the determination of
Leisnoi’s eligibility. On June 2, 1976, they filed
action against the Secretary to set aside his
determination of Leisnoi’s eligibility, and to enjoin
the conveyance of any public lands or other ANCSA
benefits to Leisnoi. The district court dismissed the
action for failure of the plaintiffs to exhaust their
administrative remedies, and for lack of standing.
On appeal, the Ninth Circuit upheld the dismissal
as to all but two of the plaintiffs. The court excused
the Petitioner and another plaintiff for their failure
to exhaust because they were cattle ranchers who
had held federal grazing leases on lands subject to
selection and conveyance to Leisnoi, and had been
entitled to actual notice of the Department’s
proceedings regarding Leisnoi’s application for
eligibility. Stratman v. Watt, 656 F.2d 1321, 1325-
1326 (9™ Cir.1981), cert. dismissed, 456 U.S. 901
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(1982). In 1982, following the issuance of the Ninth
Circuit’s decision in Watt¢, the parties entered into
a settlement agreement under which the action was
voluntarily dismissed. However, the action was
subsequently re-opened in 1995, following Leisnoi’s
repudiation of the settlement agreement.

On September 13, 1995, the district court
entered an order remanding the case to the IBLA to
conduct a new evidentiary hearing to re-determine
Leisnoi’s eligibility. @ The district court also
remanded to the IBLA, for its initial determination,
the issue of whether ANILCA Section 1427 had
ratified Leisnoi’s status as an eligible Native village
and mooted the Petitioner’s challenge. The court
stated that “[t]his is a difficult question that should
be decided in the first instance by the agency.”

3. ANILCA Section 1427. The Alaska National
Interest Lands Conservation Act (ANILCA) was
enacted by Congress on December 2, 1980.
Pub.L.No. 96-487, 94 Stat. 2371. Section 1427 is
contained in Title XIV of ANILCA, entitled
“Amendments to the Alaska Native Claims
Settlement Act and Related Provisions.” 94 Stat.
2518. The primary purpose of Section 1427 was to
amend ANCSA’s land selection and entitlement
provisions, to provide for the exchange and
substitution of “deficiency lands” that had been
withdrawn on the Alaska Peninsula for selection by
Native village corporations in the Koniag region
under ANCSA’s original land selection and
entitlement provisions, for other specified lands on
Afognak Island. Section 1427(a)(4) listed the
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Native village corporations that were subject to the
land exchange, which were defined as “Koniag
deficiency village corporations,” and which included
Leisnoi.

A second purpose of Section 1427 was to settle
the village eligibility litigation that had been
brought against the Secretary by the seven alleged
“villages” in the Kodiak region that had been
determined to be ineligible.  Following the
determinations of their ineligibility, the “villages”
brought suit against the Secretary to overturn their
eligibility determinations. See Koniag, Inc. v.
Kleppe,405 F.Supp. 1360 (D.D.C.1975), aff'd in part
and rev'd in part, 580 F.2d 601 (D.C.Cir. 1978), cert
denied, 439 U.S. 1052 (1978). The Court of Appeals
ultimately vacated the Secretary’s determinations
of their ineligibility, and remanded their cases back
to the Secretary to re-determine their eligibility,
due to perceived intervention in the original
administrative proceedings by Congressman John
Dingell, who chaired the Congressional
subcommittee that had investigated the alleged
villages’ applications for eligibility.* Koniag, Inc. v.

4 The district court noted that the Committee had
been extremely critical of the DOI’s investigation and
procedures for determining the villages’ eligibility, and that
Chairman Dingell made a “strenuous effort . . . to
encourage protest and appeals” of the BIA Director’s initial
determinations of their eligibility. Koniag, Inc. v. Kleppe,
405 F.Supp. at 1371-72.
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Andrus, 580 F.2d at 610-11. Section 1427 settled
this litigation by according the seven alleged
villages limited eligibility status in return for their
acceptance of a small fraction of the land to which
they would have otherwise been entitled under
ANCSA. Section 1427(e) provided that each of the
seven uncertified villages “shall be deemed an
eligible village under the Alaska Native Claims
Settlement Act,” and become entitled to a fractional
share of the exchanged lands on Afognak Island,
provided they filed a release with the Secretary
“from all claim” to any lands or benefits under
ANCSA. Id.

The legislative history of Section 1427 reveals
that it was drafted by counsel for Koniag, Inc., Ed
Weinberg, following negotiations between Koniag
and the DOIL. Pet. App. G-1; G-5. Mr. Weinberg
served as counsel for the seven uncertified villages
in their litigation against the Secretary in Koniag,
Inc. v. Kleppe. At the time, Mr. Weinberg was also
serving as counsel for Leisnoi in the Petitioner’s
action against the Secretary for review of his
determination of Leisnoi’s eligibility. At that point,
however, the Petitioner’s action had been dismissed
by the district court, and was on appeal to the
Ninth Circuit, in the period prior to the issuance of
the Ninth Circuit’s decision vacating the district
court’s judgment of dismissal, in Stratman v. Watt,
656 F.2d 1321 (9™ Cir. 1981). Mr. Weinberg
prepared a Statement and a section-by-section
analysis of Section 1427, denominated as “the
Koniag Amendment,” which he presented to
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Congress in hearings before the House Committee
on Interior and Insular Affairs. Pet. App. G. His
section-by-section analysis was adopted verbatim,
and appears in the official legislative history in the
Senate Report issued on H.R. 39 (ANILCA) by the
Senate Committee on Energy and Natural
Resources.”

Mr. Weinberg’s prepared statement addressed
the two primary purposes of the Koniag
Amendment. First, it explained that the
amendment would solve the problem of the lack of
sufficient lands in the Kodiak area to satisfy the
land entitlements for the Koniag villages and
regional corporation. Pet. App. G-2 to G-3.
Secondly, the statement explained that “[a] second
element of Koniag’s land problem is the village
eligibility litigation . . .”, and declared that “/s/even
Koniag villages are involved.” Pet. App. G-3
(emphasis added). The statement concluded that
the Amendment would “resolve, in a mutually
satisfactory manner, a long standing dispute
concerning the eligibility of seven Koniag villages
for benefits under the Alaska Native Claims
Settlement Act in a manner which imposes no
substantial additional land burden upon the United
States.” Pet. App. G-9 (emphasis added).

5 Senate Comm. On Energy And Natural Resources,
Alaska National Interest Lands Conservation Act, S. Rep.
No. 96-413, 96™ Cong., 2d Sess. 323-326 (1980), reprinted in
1980 U.S.C.C.A.N. 5267-5270.
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The statement and section-by-section analysis
prepared by Mr. Weinberg never advised Congress
that Leisnoi was also involved in “village eligibility
litigation,” and that the Secretary’s determination
of its eligibility had been challenged, and was the
subject of a pending action for judicial review. This
fact was never disclosed by Mr. Weinberg,
ostensibly because he believed that the district
court’s judgment of dismissal of the Petitioner’s
action would be ultimately upheld on appeal by the
Ninth Circuit. Instead, Leisnoi was simply listed as
one of the villages subject to the Amendment’s land
exchange provisions, along with the other villages
in the Koniag region whose eligibility had not been
challenged, and that had already been determined
to be eligible in final decisions made under ANCSA.

B. The remanded agency proceedings

1. The IBLA’s decision. On remand from the
district court, the IBLA referred the matter to the
Hearings Division, to conduct an evidentiary
hearing to determine whether Leisnoi satisfied
ANCSA’s criteria for eligibility as an unlisted
Native village. @ The case was assigned to
Administrative Law Judge Harvey C. Sweitzer, who
presided over a two-week hearing in the cities of
Anchorage and Kodiak, Alaska in August 1998. On
October 13, 1999, Judge Sweitzer issued a 100-page
Recommended Decision finding that Leisnoi did not
satisfy ANCSA’s criteria for eligibility as an
unlisted Native village, and recommending that
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Leisnoi be certified as not eligible for ANCSA
benefits.® Pet. App. E.

Among other things, the evidence adduced at
the hearing showed that the same BIA investigator
who had investigated Leisnoi’s application for
eligibility had also investigated the other seven
alleged villages in the Koniag region, and had
similarly recommended that they be found to be
eligible. The ALJ found that the BIA’s
investigation of Leisnoi’s application had been
“cursory,” and that the BIA investigator’s report
was “misleading” and “of little probative value.”
Pet. App. E-69 to E-70. The ALJ found that the
investigator had improperly attributed FAA
buildings, facilities, and non-Native employees as
being the facilities and residents of the alleged
“village.” Pet. App. E-66 to E-70. The ALJ also
found that the affidavits that had been submitted in
support of Leisnoi’s application for eligibility were
“misleading or false,” that “nearly all of the Natives

6 The ALJ found that Leisnoi failed to satisfy the
statutory and regulatory criteria for village eligibility, in
that: 1) Leisnoi did not have 25 or more Native residents on
April 1, 1970; 2) Leisnoi was not an established Native
village on April 1, 1970 and did not have an identifiable
physical location evidenced by occupancy consistent with
the Natives’ own cultural patterns and life-style; and 3) less
than 13 of the Natives enrolled to Leisnoi used the alleged
village during 1970 as a place where they actually lived for
a period of time. Pet. App. E-232 to E-233.
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enrolled to Woody Island were not residents in
1970.” Pet. App. E-70. The ALJ concluded that, on
April 1, 1970, “the island lacked a Native village.”
Id.

On October 29, 2002, the IBLA issued a
published decision, which adopted the ALJ’s
recommended decision.” 157 I.B.L.A. 302 (2002);
Pet. App. D. The IBLA’s decision also addressed
the remanded issue of whether ANILCA Section
1427 had ratified Leisnoi’s status as an eligible
Native village and mooted the Petitioner’s
challenge. The IBLA determined that Section 1427
had not ratified Leisnoi’s eligibility, or mooted the
Petitioner’s action. The IBLA concluded that the
listing of Leisnoi as a “village corporation” in
Section 1427(a)(4) and its entitlement to lands on
Afognak Island “was not a ratification of its
eligibility as a Native village.” Pet. App. D-29. The
IBLA noted that, at the time Congress enacted
Section 1427, Leisnoi’s status as an eligible Native
village had already been established by a “final
decision by the Secretary of the Interior that Woody
Island, in fact, satisfied the ANCSA requirements

7 IBLA noted that the ALJ’s decision constituted a
comprehensive and exhaustive analysis of the evidence,
which included “over 3,600 pages of transcript of the
testimony of over 40 witnesses; depositions, affidavits, and
interviews from over 50 witnesses; over 600 exhibits,
totaling thousands of pages, and over a thousand pages of
post-hearing briefing.” Pet. App. D-42.
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for status as a Native village,” and concluded that
the listing of Leisnoi in Section 1427(a)(4) “was
merely reflective of that status.” Id. The IBLA
further noted that, at the time, the Petitioner’s
action had been dismissed by the district court, and
that the Secretary’s determination of Leisnoi’s
eligibility “was in effect, and not the subject of an
immediate judicial challenge.” Id. The IBLA stated
that its conclusion that “it was not the intention of
Congress to moot any lawsuit regarding Leisnoi’s
eligibility” by listing Leisnoi in Section 1427(a)(4)
was “reinforced by the fact that in the same section
Congress expressly provided for the resolution of
disputes concerning the status of seven unlisted
villages by declaring them each to be ‘deemed an
eligible village under the Alaska Native Claims
Settlement Act.’. .. It could have done the same for
Leisnoi, but it did not.” Pet. App. D-30.

2. The Secretary’s decision. Following the
issuance of the IBLA’s decision, Leisnoi sent a
request to the Secretary to personally assume
jurisdiction and reconsider and reverse the IBLA’s
decision. Although the matter had been remanded
specifically to the IBLA, the district court stayed
any further judicial proceedings until after the
Secretary acted on Leisnoi’s request. Four years
later, on December 20, 2006, the Secretary issued a
single-sentence decision that adopted the analysis
and conclusions of a memorandum prepared by the
Office of the Solicitor, authored by Deputy Solicitor
Lawrence J. Jensen. Pet. App. C-2; C-4. In his
memorandum, the Deputy Solicitor rejected the
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IBLA’s analysis, and concluded that ANILCA
Section 1427 had ratified Leisnoi’s eligibility and
mooted the Petitioner’s action. The Deputy
Solicitor acknowledged that it was unclear whether
Section 1427 had been intended to ratify Leisnoi’s
status and moot the Petitioner’s action, and
although it could be read either way, he concluded
that the “better reading” of Section 1427 was to
interpret it as having ratified Leisnoi’s status and
as mooting the Petitioner’s challenge. Pet. App. C-
26. The Deputy Solicitor reasoned that this
construction of Section 1427 furthered its ostensible
purpose, which was “to settle with finality and ‘as
soon as practicable’ the land entitlements of Koniag
Regional Corporation and its villages ...”. Id. In
view of this purpose, he stated that it is “reasonable
to conclude that Congress intended to resolve all of
the uncertainties and did not intend to leave the
parties at risk of having their entitlements upset by
a judicial resolution of Stratman’s challenge to
Leisnoi’s eligibility.” Pet. App. C-19 to C-20. The
Deputy Solicitor concluded that “[r]eading section
1427 as a whole, and in the absence of any clear
evidence to the contrary, I conclude that the
language in subsections (b)(1) and (a)(2) is best read
asratifying the Secretary’s eligibility determination
with respect to Leisnoi.” Pet. App. C-27.

C. The district court proceedings

On September 26, 2007, the district court issued
a decision upholding the Secretary’s interpretation
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of Section 1427, and dismissing the Petitioner’s
action as moot. Pet. App. B. The court held that
the Secretary’s interpretation of Section 1427 was
entitled to Chevron deference. Pet. App. B-11 to B-
17. The court found that Section 1427 was
“ambiguous” as to whether Congress intended to
ratify Leisnoi’s eligibility, and that the Secretary’s
interpretation was “reasonable.” Pet. App. B-14 to
B-15. The court agreed with the Secretary’s
analysis and conclusion that ratification of Leisnoi’s
eligibility furthered Section 1427's purpose “of
settling Koniag’s land entitlement quickly and
permanently.” Pet. App. B-16. The court held that
Section 1427 mooted the Petitioner’s action,
concluding that, by enacting Section 1427,
“Congress effectively decided to overlook any doubts
as to Leisnoi’s eligibility or shortcomings in the
Secretary’s 1974 determination in order to settle
the land selection process in the Koniag region with
finality.” Pet. App. B-17.

D. The Ninth Circuit’s decision

On appeal, the Ninth Circuit applied a de novo
standard of review, but independently interpreted
Section 1427 as having “ratified” the Secretary’s
determination of Leisnoi’s eligibility, and as
mooting the Petitioner’s action. Pet. App. A. The
Court based its interpretation on the “plain
language” of Section 1427, and applied the rule of
statutory construction that a statute must be
construed in accordance with its “plain and
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unambiguous meaning.” Pet. App. A-15 to A-16; A-
22 to A-23. The Court concluded that under its
plain language, the listing of Leisnoi as a “village
corporation”in Section 1427(a), and the declaration
that Leisnoi was “entitled” to deficiency lands,
demonstrated that Congress intended “to treat
Leisnoi as an eligible village corporation under
ANCSA.” Pet. App. A-17. The Court concluded
that the plain meaning of Section 1427 also
“exempted” Leisnoi from ANCSA’s village eligibility
requirements, stating that “a Congressional
determination that Leisnoi is a village corporation
exempts Leisnoi from having to satisfy ANCSA’s
eligibility requirements.” Pet. App. A-20.

The Court stated that its construction of Section
1427 was also supported by the purpose of Section
1427, which, it stated, was “to facilitate and
expedite the conveyance of federal lands within the
State to . . . Alaska Natives under ANCSA.” Pet.
App. A-21 to A-22. The Court reasoned that “[t]he
desire to facilitate a rapid land allocation supports
the view that Congress intended to include Leisnoi
as an eligible native village corporation, rather than
leave its status uncertain.” Pet. App. A-22.

The Court rejected the Petitioner’s contention
thatits interpretation of Section 1427 was governed
by the canons of statutory construction regarding
repeals by implication. In concluding that Section
1427 had “ratified” the Secretary’s determination of
Leisnoi’s eligibility, the Court summarily concluded,
in a footnote, that “[t]he foregoing analysis leads us
to reject Stratman’s contention that in order to
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conclude that ANCSA'’s eligibility requirements do
not apply to Leisnoi, we must find that § 1427
repealed the relevant eligibility and enforcement
provisions of ANCSA.” Pet. App. A-28 n. 5. The
Court also “declined” to examine the legislative
history of Section 1427, finding that its meaning
was sufficiently “clear” from its plain language,
stating that “[w]e decline to wade into § 1427's
unhelpful legislative history to further clarify a
matter of interpretation resolved on the face of the
statute.” Pet. App. A-22.

REASONS FOR GRANTING THE PETITION

I. The Ninth Circuit’s Decision Invalidated
An Act Of Congress

Ininterpreting Section 1427 as having exempted
Leisnoi from having to satisfy ANCSA’s village
eligibility requirements, the Ninth Circuit
effectively invalidated ANCSA’s village eligibility
provisions as they applied to Leisnoi. Although the
Ninth Circuit disagreed that its interpretation
involved the repeal by implication of ANCSA’s
village eligibility provisions as to Leisnoi, its
conclusion that Section 1427 “exempted” Leisnoi
from having to satisfy ANCSA'’s village eligibility
requirements, and mooted the Petitioner’s action,
was necessarily based on an implicit determination
that these provisions had been repealed by
implication.

The fact that the Ninth Circuit’s interpretation
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invalidated ANCSA'’s village eligibility provisions
without having analyzed and determined whether
Congress had intended their repeal, raises a
substantive issue of statutory construction. In
enacting ANCSA’s village eligibility provisions,
Congress clearly manifested its intent and will that
Leisnoi be required to satisfy ANCSA’s statutory
criteria for eligibility as a Native village, that the
Secretary make specific findings to this effect, and
that the Secretary’s determination be subject to an
action for judicial review to insure its correctness.
To invalidate these provisions without finding that
Congress had intended their repeal thwarts
Congress’ manifest will, and abrogates the policies
it chose to establish in the invalidated provisions.
In this respect, the Ninth Circuit’s decision is the
same as if it had invalidated these provisions on the
ground they were unconstitutional. The fact that
the invalidated provisions relate to a substantive
enactment by Congress, involving the exercise of its
plenary and exclusive authority to both regulate
Indian affairs and dispose of the nation’s public
lands, provides even greater reason for review of its
decision.

I1. The Ninth Circuit’s Decision Is
Erroneous And Conflicts With This
Court’s Precedents

The primary error in the Ninth Circuit’s analysis
and interpretation of Section 1427 was its failure to
apply the canons of statutory construction relating
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to repeals by implication. Under this Court’s
precedents, a determination that a subsequent
enactment has repealed the provisions of a prior
existing statute by implication is subject to several
well-established canons of statutory construction,
including: 1) that repeals by implication are not
favored, and the proponent of a determination of
repeal by implication “bears a heavy burden of
persuasion;™® 2) when two statutes are capable of
co-existence, it is the duty of the courts to regard
each as effective, absent a clearly expressed
congressional intention to the contrary;’ 3) a
congressional intent to repeal must be “clear and
manifest;”'® 4) in the absence of a clear and
manifest intent to repeal, the provisions of both
statutes must be given effect unless they are in
“irreconcilable conflict,” in the sense that there is a
“positive repugnancy between them or that they
cannot mutually coexist;”'! and 5) repeal is to be
regarded as implied “only if necessary to make the
later enacted law work, and even then only to the

8 Amell v. United States, 384 U.S. 158, 165-166,
(1966).

9 Morton v. Mancari, 417 U.S. 535, 549-551 (1974).
10 Id.

11 Radzanower v. Touche Ross & Co., 426 U.S. 148,
155-155, (1976).
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minimum extent necessary.”?

The Ninth Circuit denied that its interpretation
of Section 1427 involved the repeal of ANCSA’s
village eligibility provisions as to Leisnoi. Pet. App.
A-28 n. 5. However, its conclusion that Section
1427 mooted the Petitioner’s action was necessarily
based on an implicit determination that these
provisions had been repealed by implication.
Because these provisions provided the statutory
grounds for the Petitioner’s action for review of the
Secretary’s determination of Leisnoi’s eligibility,
their modification or repeal was necessary in order
to “moot” his action. Robertson v. Seattle Audubon
Soc., 503 U.S. 429, 438-441 (1992); Friends of the
Earth v. Weinberger, 562 F.Supp. 265, 271-272
(D.D.C. 1983). This implicit determination is also
reflected in the court’s own analysis. The court
concluded that Section 1427 ratified Leisnoi’s
eligibility and “exempt[ed] Leisnoi from having to
satisfy ANCSA’s village eligibility requirements.”
Pet. App. A-20. To “exempt” is to partly repeal.
Because the Ninth Circuit’s interpretation rested on
an implicit determination that Section 1427
repealed ANCSA’s village eligibility provisions as to
Leisnoi, its interpretation was governed, under this
Court’s precedents, by the canons of statutory
construction relating to repeals by implication.
Rodriquez v. U.S., 480 U.S. 522, 523-524 (1987);

12 Id.
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U.S. v. United Continental Tuna Corp., 425 U.S.
164, 166-169 (1976).

The Ninth Circuit erred in determining that
Section 1427 “exempted” Leisnoi from ANCSA’s
village eligibility requirements, based on its “plain
language.” The court found that the plain language
of Section 1427, listing Leisnoi as a “village
corporation,” demonstrated a congressional intent
“to treat Leisnoi as an eligible village corporation
under ANCSA.” Pet. App. A-16. From this, the
court extrapolated a broader congressional intent to
“exempt Leisnoi from having to satisfy ANCSA’s
village eligibility requirements.” Pet. App. A-20.
However, the court’s finding that Section 1427
“treat[ed] Leisnoi as an eligible village corporation”
should have been the beginning of the court’s
analysis, not the end. The plain language of Section
1427 demonstrated only that there was an apparent
inconsistency between Section 1427 and ANCSA’s
prior village eligibility provisions. In order to find
that Section 1427 repealed ANCSA’s village
eligibility provisions as to Leisnoi, the court was
required to examine and determine whether there
was either a “clear and manifest” Congressional
intent to repeal, or whether the provisions of
Section 1427 were in “irreconcilable conflict” with
ANCSA’s village eligibility provisions.
Radzanower,426 U.S. at 154-155. In the absence of
such a determination, the court had the duty to
regard ANCSA’s village eligibility provisions as
fully effective as to Leisnoi. Id.
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In this case, there was no “clear and manifest”
intent to repeal ANCSA’s village eligibility
provisions as to Leisnoi. Although the language of
Section 1427 may have “treat[ed] Leisnoi as an
eligible village corporation,” as was found by the
Ninth Circuit, this does not itself demonstrate a
“clear and manifest” intent to repeal ANCSA’s
village eligibility provisions as to Leisnoi. The issue,
never examined by the Ninth Circuit, is whether
Congress, by treating Leisnoi as an eligible village
corporation in Section 1427, intended to “exempt”
Leisnoi from ANCSA’s village<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>