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. STATEMENT. OF RELATED CASES
Counsel for the United States is unaware of any prior or related appeals

filed in the Tenth Circuit.



' STATEMENT OF JURISDICTION
Winslow Friday was charged by Information with one count of ki.lling a .
bald éagl-e in violati.on of the Bald and Golden Eagie Protection Ac;c (Eagle Act), |
16 U.S.C. § 668(a). Aplt. App. 8. The district court had jurisdiction under 18
U.S.C. § 3231 and dismissed the Infor;nation. on October 13, 2006. Id. 185. The

United States filed a notice of appeal on Novembér-S, 2006, id. 197, that was

timely filed under Fed. R. App. P. 4(b)(1)(B). This Court has jurisdiction under 18

U.S.C. § 3731 and 28 U.S.C. § 1291.

STATEMENT OF THE ISSUES -
1. Whether Friday had stanc_ling to challenge tile application of the Eagle
Act’s .permitting process to him, when he never applied forla permit.
© 2. Whether _l;he Eagle Act’s permitting précgss viola;tés the Religious
Freedom Restoration Act. |
STATEMENT OF THE CASE

The Eagle Act, inter alia, prohibits the killing of bald eagles without a

permit, 16 U.S.C. § 668(a), but authorizes the Secretary of the Interior to permit

the killing of eagles for the religious purposes of Indian tribes, id. § 668a. On
March 2, 2005, Winslow Friday, a member of the federally recognized Northern

Arapaho Tribe, shot and killed one of only two nesting bald eagles on the Wind



River Re-servation without having first obtained or even applied for a peﬁrl_it.. He )
waé charged v(ritﬁ a'misdemear-lor. \iiolati_o_n of the Eagle Act. Friday moved to
dismiss the charge, contending &at the Eagle ‘Act, as applied to him, \I/iolated tl;e
| Religim.xs Freedom Restoration Act of 1993 (RF RA) and the Free Exercise Clause
of the First Amendment. On October 13, 2006, the district court granted Friday’s
mqtion, holding that 1) Friday l;ad star.lding to challenge the Eagle Act’s
permitting p_roéess, despite his failure to app_ly fora perr'n_it, and 2) thE.B Eagle Act’s
regulator); pr'oceés is not the -least restrict?ve mean; of furthering the government’s
- compelling interest in pres'erviﬂg eagles.
STATEMENT OF FACTS
A. Statutory Background
| 1. Recogni;zir{g that “fhe bald eéglé is no longer a mere bird of
biological interest but a symbol of the American ideals of freedom” and that “the
bald eagle is now threatened with extinction,” Congress enacted the Protection of
the Bald Eagle Act ot; i940, 54 Stat. 250 (prea_tmblé). That statute prohibits the
taking, poésession, sale, barter, purchase, transport, export, and import of bald
eagles or any parts of bald eagles, except as permitted by the Secretary of the
Interior. See 16 U.S.C. §§ 668(a),. 668a, Add. i. Because young golden eagles are

very difficult to distinguish from young bald eagles, Congress extended the

2



statute’s prohibition to golden eagles in the Bald and Golden Eagle Protection Act-

| o'f- 1962, 76 Stat. 1246. 1d."; see generally United States v, Dion, 476 U.S. 734;
736, 740-743 (1986).- The Eagle Act defines the term “take” to inclﬁde “pursué,

shoot, shoot at, poison, wound, kill, capture, trap, collect, molest or disturb.” 16

. 'US.C.§ 668c.

The Eagle Act abrogated the treat_s; riéhts of numerous Indian tribes to hunt

) éagles; on their land.-' ,Sﬁ m@, 476 U.'S._ at 743-745. In lieu thereof, the Eagle Act
authorizes the Secretary of the Interior to p_érmit the taking, possession, and |
transportation of eagles and eagle pﬁrts for certain spec-iﬁed purposes, including

for “the religioi:s purposes of Indian tribes.” 16 U.S.C. § 668a.> The Secretary -

1. Section 668(a) provides in part:

Whoever * * * without being permitted to do-so as provided in this
.subchapter, shall knowingly, or with wanton disregard for the '

. consequences of his act take, possess, sell, purchase, barter, * * *
transport, export or import, * * * any bald eagle * *** or any golden .
eagle, alive or dead, * * * or whoever violatés any permit or
regulation issued pursuant to this subchapter, shall be fined not more
than $5,000 or imprisoned not more than one year or both * * *.’

2. Section 668a provides in part: .

Whenever, after investigation, the Secretary of the Interior shall _
determine that it is compatible with the preservation of the bald eagle
or the golden eagle to permit the taking, possession, and
transportation of specimens thereof for the scientific or exhibition -
purposes of public museums, scientific societies, and zoological

3



may issue such permits only if he de'telll'mines that it is “_cor.npati'blle With the

_ ﬁreservation of the ba.ld eagle br tl";e golde'n eagle.” Id.

' R-tlagulatioris.require an applican.t for a.permit under the Eagle Act’s

: “Indiag—tribe_s” e_xc_:eption: to be an enrolled member of a federally recognized
Indian tribe with which the United States maintains a gover'n.ment-to-go.vemme.nt
..relationship (referred to herein as.“triba'l member”). 50 CFR. § 2-2.22(a) (citing
25 US.C. § 479-1), Add. iii-iv. The applicant must identify the species and

- numbser of eagles or feathers proposc'ad to be tgl_(eri and the stafe-énd local area
where the taking is propos‘ed. Id. In processing-ap'plicatio'ns for permits under the
'Eagle Act’s.Indian-tribes ekception, the Department of the Iﬁterior’s Fish and
.Wil_dlife Service (FWS) considers whether the applicant is a tribal membér and
“the direct or indirect effect which issuing _such a permit would be likely tco. have -
upon the wild bopulationé of bald or golden eagles.” Id, §‘22.22'(c). When -
proc;.essing perrﬁits to take eagles, the __FWS also considers tile tribe’s longstanding _
cultural or religious-needs and whether the National Eagle Repo'sitoi'y, ‘which

collects eagle carcasses, parts, and feathers and distributes them free-of-charge to

parks, or for the religious purposes of Indian tribes, or that it is
necessary to permit the taking of such eagles for the protection of
wildlife or of agricultural or other interests in any particular locality,
he may authorize the taking of such eagles pursuant to regulations
which he is hereby authorized to prescribe * * * '

4



ﬁembem of federally recoggiz‘ed tribeé,__A-plt.‘ App 64, 67, could satisfy the
applicant’s need, id. 90. Permits are 'vali_d for ui) to one year. Id. § 22.22(d).

E For _'example, the FWS h-as issue:(i a “ta‘ke pe;1nit” to the ﬁopi tribe anpually
since 1986. Apli;. App. 174. For the pz_tsf ten years, that permif has authorized t_he
_ také_of up to 40 golden eagles for religioﬁs purposes. ﬂ 165, 174. The FWS has
aléo issued permit,s' fo memberé of the Navajo tribe and the Taos Puéblo, among
otheﬁ. Id. 90-91, 174} | |

2. Under the RFRA, 42_ U-.S.C. § ZOOOBb et seq., the government may |
“suﬁstdntially burden épersdn’s exercise 6f religion” if “if demonstrates that
apblication.of the burden to the person * * * (1) is in furtherance o_f a compellihg
_ 'govcfﬁmehté] intérest; and (2) is the least restrictive means of furthering thét
_compelling governmental interest.” 42 U.S.C. § 2000bb-1(a) and (b), Add. ii.

Congress enacted RFRA following Employment Division, Dept. of Human

Resources of Ore. V. Smith, 494 U.S. 872 (1990), in which the Supreme Court held

* that the‘Fr_ee Exercise Clause did not require Oregon to ekempt from its criminal

3. On October 2, 2006, following the hearing in this case, Interior issued
another permit authorizing the Jemez Pueblo to take two golden eagles. Aplt.
App. 199. Although that permit is not in the district court record, the Court may
take judicial notice of it since it is in the public record. See San Juan County,
Utah v. United States, 420 F.3d 1197, 1202 n.2 (10th Cir. 2005) (taking judicial
notice of 1995 Backcountry Management Plan for Canyonlands National Park and
2002 environmental assessment of the Middle Salt Creek Canyon Access Plan).

5



drug laws the sacramental ingestion' of peyote by members of the Native American

Church. 1d. at 877-882, Under Smith, generally applicable laws may be apﬁliéd to
_ religious exercises even when they are ncﬁ suppoﬁed by a compelling

| govémmental interest. Id. at 884-"8‘89. RFRA codifies, as ;21 réquiréme_nf_ of federal
st;'_i_tutory law, the -Frqe Exercise Clause standard that-"l;he Supreme Court..ap.plied |

- b‘efore Smith in Sherbert v. Verner 374 U.S. 398 (1963), and WisconSin V. Yoder,

406 U.S. 205 (1972). See 42 U S. C § 2000bb(b)(1); Gonzales v. O Centro
_' Espmta Beneficente Uniao Do Vegetal, 126 S. Ct 1211, 1216-17 (2006)
- RFRA’s leglslatwe history reveals that Congress mtended for courts to look

to cases decided before Smith for guldance in applylng the Act. Adams v.

- Comm r of Internal Revenue, 170 F.3d 173 177 (3d Cir. 1999) (cntmg S. Rep. No.

103-111 (1993)). Thus, “pnor case law is central to the understandlng of the
-compelling interest test,” id., and courts often use pre-Smith free exercise case law _
to analyze RFRA claims. Id: at 180 n.7 (listing cases); Thiry v. Carllson', 78 F.3d
| 14,.9.1, 1495 (10th Cir. 1996); United States v..Indianapolis Baptist Ter_npl.e, 224
'F.3d 627, 630 (7th Cir. 2000). |

| Under RFRA, the person contesting the government action must first prove

‘that it substantially burdens a sincerely held religious belief. Thiry v. Carlson, 78

 F.3d 1491, 1495 (10th Cir. 1996). When the plaintiff has met that threshold, the



-go_ve'rmhent bears the burden on the _compelling interest and narrow tailoring
. elements of RFRA.. 42 U.S.C..§§' 2000bb-1(b), 2000bb-2(3); O Centro, 126 S. Ct.
at 1219. The government, however, is not require-:d to “refute every con'c-eivable '
' ‘op.tior;” to prove that a law is narrowly tailored. Hamilton v. Schriro, 74 F.3d
- 1545, 1556 (8th Cir. 1996). Once the government provides evidence that an
exemption would imp;ede the govemr_nent.’s com’pe‘lling intére:sts, the plaintiff
“must demb_ﬁstrate what, if any, less réstricfive means l‘emain. unexplored.” Id.
Conére'ss intended for RFRA’s -statutory staxlldard to_ prov.ide “a workable
test forlstriking sensible balances between mligious liberty and competing prior
éoy_emmental interests.” 42 U.S.C. § 2000bb(a)(5). The Supreme Co'urt, applying‘ |
.the identical statutory standard.under thé' Religious Land Use and Institutionalized
Persons Act pf 2000 (RLLUIPA), 42 U.S.C. § 2000cc et seq., held.that the test must
a_b.e applied in an ap-propriately balancc_:d_. way.” Qu_ttg_:v_.\?_ﬂcjmg, 544 U.S. 709,
722 (2005).
| To meet its burden under RFRA; the govémment may notsimply assert

categorically that recognizing any religious exemption to a generally applicable

law would fatally undermine the purpose of the statute. For example, in O Centro
the Supreme Court rejected the government’s argument that thie Controlled

Substances Act “simply admits of no exceptions.” 126 S. Ct. at 1220. Rather,

7



- “RFRA operates by rﬁandating ci.)nsidgrat'ioxi ‘5 of exceptioﬂs to ‘rule[s] of
.general applicability.”” Id. at 1223 (quotiﬁg 42 U.S.C. § 2000bb-1(a)). Thus,
‘under RFRA, couﬁs must look “-beyoﬁd broadly fom;ulated interests justifyiné’_’

- federal sﬁtutes and “scrutinize[] the asserted harm of granting, specific exefnptibns |

to particular _religious claimants.” Id. at 1220; see also id. at 1225 (RFRA

“requires the Government to address the particular practice at issue”).

B. Factual Baqicgrour;gl;' On March 2, 20085, Friday shot and killed one of
- only two bald eagles that ;vere hesting at the time 6n .the Wind River Indian-
'Resgn_ra'tion, which the Northern Arapaho share with the Shoshone Tribe. Aplt.
_App. 106, 111, 118. He had made no ;J.ttempt to obtain an Eagle Act permi.t, even
though, as a membe.r of a federally recognized tribe, he was eligible to apply for
and.receive such a permit. 50 C.F.R..§ éz.-22(a). Indeed, Friday admitted that he B
_hever even inquired about the possibility'to obtain a permit to take an eagle. Aplt.
App. 60. As the district court recognized in its opinion, Interior’s rate of granting
take pefmit applications is qﬁite high. 1(_L 190 (three out of four). Both the Hopi
and Navajo Tribes have received @ual take permits. Id. 91. The current Hopi
permit authorizes the take of up to forty golden eagle eaglets. Id. 165. Brian

Milsap, then-chief of the FWS’ Division of Migratory Bird Management, testified



Fhat it took Interior only two moqths to process the most recent Hopi take permit,
_I; 92.

- Friday also teSﬁﬂed fhat he knew about the National Eagle Repository, Q
58, which-coll-eCts_ eagl.e carcasses, .pa.rts, and feathers and dis'tribetes them free-of-
charge to members of federally recognized tribes, id. 64, 67. Even though Friday
knew of his need for an eag-le for-use in the Sun Dance several y'eal-'s in advance,
- id. 56, in sufficient time to obtam a bald eagle from the RepOSItory, id. 79-80, and -
other members of the Northern Arapaho Tribe have obtained eagle feathers and
‘parts from the Repository for_ use in the Sun Dance, -gl_._ 55, 158-63, Friday made ne
attempt to oetain an-eagle by that legal means, id. 80.

Friday testified that hé knew that killing a bald eagle was illegal. Id. 58.
Nonethelese, he said he saw the bald qule “that one day and dec'ided to shoqt it
for use in the Sun Dance, id. 57, then proceeded to a friend’s house where the
trlbal game warden found him playing video games, id. 59. Fnday did not consult
. anyone to determine whether shooting an eagle was a trgditionally appropriate
means of obtaining an eagle for religious purposes in the Nortl-lem Arapaho Tribe.
Id. 63. Indeed, a former Northern Arapaho tribal chairman, Burton Hutchinson, |
testified that, traditionally, eagles used in the Sun Dance were caught live

following prayer and abstinence from food. Id. 21; see also id. 41, 54. He said



“we’d never go out ap& shoot fhein,' no; That’s not our waSr.' No, we don’t do that
‘cause tﬁat’s a sac_red bird,-ﬁat one.” Id. 2.4-25? Two other tribal eldeps also
.t_eétiﬁed that shooting is not an acceptable wéy. to take .a.n'eagle for the Sun Dance.
Id. 42, 46. In fact, the Hunting and Trapping Regulat.ions for the Wind ijerl
- Reseﬁation prohibit the taking of bald and golden eaglés.. Id. 149
" C. Procedural Backg;ou.nd. friciay'was chgrged by _Infox;mation .wit'h a
.mi'sdémeanor violation of the Eagle Act. Apl_t. App. 8. Friday moved to diémis_s \
the Information, allegingl that the Eagle Act, as aﬁplied- to him, vjol_ates RFRA and
the Free Exercise Clause. Clerk’s Record of Docket Entries (CR) 28 E.lt 4. In May,
2006, the district cc->urt held a two-day I_hearing and later heard closing arguments
on Friday’s motion to dismiss.
On O;:tober- 13, 2006, the district COI-.ll't dismissed the Information. Aplt.

App. 185. The court first held that Friday had standing to challenge the permitting
. process, even though he never sought a p.ermit, bec';'mse i.t wc:;uld have been ﬁ,ltilf: _
for him to do so. The court recognized that the Eagle Act‘ ;‘_expressl_y co,nterpplates _'_
‘a permitting process for the taking of e;agles for Indian réligious purposes” and
acknowledged that, prior to 2003, thrc;e out of four such permit applications were
granted. Id. 190. Nonetheless, the court faulted Interior for not “promot[ing] the

~ taking of eagles” and not advertising the opportunity to obtain permits to kill
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eagles. Id. Stating its view tﬂat the égency prefers 'thég_ tribal menibers use 'th.e
Repository, despite 1ts “obvious inadequacies in filling their religious needs,” the
: disttiét court concluded that, “[b]ased upon the agency’s conduct in e.very ofhe'r.
respect, it is clear that Defendant would not hiave been accommodated” had_he
applied for a- také permit. Id. 191.

Tur.'ning to the merits, the court held that the prohibition on kill'ing eaéles
without a permit sul:;éi:antially burdened Ffiday’s religious. practices, because any
effort to thain_ a permit would be_futil'e and obtaining pa-rtsl from the Repository-
would be unduly_d'elayéd. Id. 191-92. The court also held that the government
has compelling interests in “preserving our eégle populations and in protecting
Native American culture.” Id. 192.

The court concluded, however, that the permitting process is not-. the least
restrictive means of édvénc_-:ing those interest;. While the court agreed with the
gdx}err.lment that “s(j)rr_le, régulation of thé taking of eagles is necessary,” it
COn-clu'ded that the government’s alleged “policy of discouraging requests for eagié
take permits for Indian religious purposes, and limiting the issuance c;f such
permits to aimost none” was not the least restrictive means -of serving the
government’s interests. Id. 195. The court further explained that it was not the

permitting process itself that was objectionable, but the “biased and protracted
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ngi;ufé'p_f the process.” Id. Thé court concluéi'ed that.“[i]t 1s cleé.r to this Court'lt_hal_t
the éovérriment has no intention of accomxﬁodating the r;eligious Beliefs bf Native
- Americans except on its own te'rms_ and in its own good time.” Id. |
SUMMARY OF THE ARGUMENT
_ Frida_y"s failure to apply for a permit to take an eagle precludes him from _
.now.-chal'len“ging the application of the_pérmi;ting pro(:ess. to him. The Ninth |
"'Ci.rcui-t has He'ld tﬁ'at one must _ap;ply' for an Eagie_Act permit to have standing to |
: cfiallenge the .permittin_g p.roces.s- as applied under RFRA. Where a permit p‘rbbess
was -not invoked, it ca.nnc;t have been illegal in its applic_ati_or_l. |
The district court errea in holding that -P."riday was not required to seek a
_permit because applying would. have been futile. Both the Eagle Act and the
regulations expressly provide 'fo_r‘the availability of permits to take eagles for
| India:sl religious purposes, and ,thé reéord shows that take permits are in fact
| avgilable and have been issued in short order. RFRA does not r'e'qu.ire' the FWS to
advertise the availability of take permits and does not-excﬁse Friday from his
burden to determine whether he could satisfy his n_el_ig'io-us désires through lawful-
' mea-ns. Friday could have, for example, applied for a pérmit or filed a civil suit

challenging the Eagle Act instead of taking the law into his own hands.
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F'rida);’s failure to apply for a permit does not, however, precll;d'é him ﬁoﬁ
challenging the Eagle Act’s préhibition against killing-éagles and 'argu‘irlng-the;t,l
even if a permit is available, requiring him to engage any permitting process as a

‘precondition to his exercise of religion violates RFRA. Both the law and the
record in this case defeat the merits of that claim. -
. The district court erred iI:l holdir;g tﬁat the Eagle Act imposes a substantial
burden on Fridgy and similarly situated individuals due to the alleged futility of
_the permit process. The permit. process is_ not futile, but is a viable, lawful
-alternative. ‘While the process imposes éome Burden on tribal members, that
- burden is not “substantial” under RFRA. This Court has held that where
~ government actions make it more di.fﬁ.cu.lt to préctice religion, but do not coerce
individuals into -acting_ cc_mtfary to their réligibus beliefs., those actions do not |
| ‘constitute “substantial burdens” within the meaning of RFRA. R;aquiri'ng tribal
members like Friday to fill out a form before taking eagles doeg not iﬁposé a
substantial burden an;;l hence does not ;/iolate RFRA.

The district court also erred in h;)]ding that the Eagle Act’s permit process is -
not the least restrictive means of furthering the government’s compelling interests.
Both the Eighth and Ninth Circuits have held to the contrary. The FWS aoes not

discourage tribal members from filing applications for take permits; rather, as the
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 district couft-i'ecognize;d, the Service regularly g@té sﬁch applications in a timély
manner. The peﬁnit process i_s the least burdé'nsor;le'mea.nls of tracking the number
“of eagles .'taken and the area from which they are'taken to assess tﬁe impact of
prdposea takings on particular eagle populations. That information enables the
FWS to fashion pefmits that accofnmodate_ Indian religio_ué needs to the maximum
extent pbss_ible while still protecting eagl_e populations by specifying, for example,
the nurhber, speéies, or age of eagles, or the s.easo.n or g'eogfaphic area in which
| they may be taken. Indeed, the district court ackndwledged that some regulation
of eagle takes is nece'ssar&.

The government’s unique task under the Eagle Act is to balance its
compelling interest in protecting eagle populations wi’;h its compelling interest in
preéerving Nat.ive American culture and religion. The Indian Trib;:s exception' and

- the permitting process set those interests in equipoise. -Friday’s reques_,t to be
exc1.gsed from the permitﬁng process, on the other }_iand, interferes with both of
th(;se interests. B.y killing half of tﬁe only nesting pair of bald eagles on the Wind

' Ri\‘{er- Reservation without a permit, Friday imperiled hot only the viability of .the

local bald eagle population, but also the oppc_>rtunity to serve future religious needs

through eagle reproduction.
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- Mi)reover, RFRA does not require the g(_)\_reniment io‘abandoni its
compéll_ing interests,'but only to minimize ihe burden on reii_gion. No mezins of-
pursuing the goverhment’s compelling interests is available, however, that would .

- be less restrictive of Indian religious practices. Abandoning all reéulation of eagle

 takes for Indian religious purp'oses would vitiate the govemmient?s efforts to
; _ prb'tect eagles, which in turn vyouid lundermine its ability to maki: eagles ai/ailable

" to tribal members for religious practié;és. ‘Acc'ordingly, the tivVo courts of appeals
that have addressed claims similar to Friday’s have held that the Bagle Act
satisfies the least restrictive mieims element of RFRA '

The record in this case s,imWs that allowing tribal members to iake eagles

_for religious purposes without a permii would seri'o‘usly compromise tlie F WST
ability to administer the Eagle Act and threateri the viability of the species.
Although bald eagle populations nationwide have rebounded, they are not evenly
distributed. The nest Friday divided was one of only QS active nests in Wyoming,
and the only active nest on the Wind River Reservation. Tlie riacoid further shows
that the -potential demand i'or taking eagles without a permit is high. The National
Eagle Repository receives almost 2,000 requests for whole eagles-annually and has

approximately 4,000 pending requests. That potential demand is significant when
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c-ompared.to the estimated population of bald ea'gles of only 7,700 nesting pairs in
the lower 48 states. | |

In sum, thé permitting pfocesé imppses no substantial burden and is the bare -_
minimum required to enable the FWS to continue -to protect eégles while
simultaneously allowiﬁg tribal members to ta;ke eagles féﬁ religious purposes. Tﬁe
.Court should follow the Eighth and Ninth Qirc_:uits and revers-e the district c01.1rt.

ARGUMENT

I The Court reviews the district court’s judgment de novo.

The grant of a motion to dismiss in a criminal case is reviewed de novo.

United States v. Atg;_ng, 376 F.3d 1186, 1188 (10th Cir. 2004); see also United
Stat.es v. Sandia, 188°F.3d 1215; 1217 (10th Cir. 19_‘,-)9) (reviewing de novo district
court’s deﬂial of motion to dismiss under RFRA indictment for selling golden . |
éagle).

Whether Friday has standing to challenge the applic;ation of the Eagle Act’s
' permifting process to him is a question of law that is reviewed de novo.. See
United States v. Thomas, 372 F.3d 1173, 1176-(10tﬁ Cir. 2004) (.reviewing de
rovo district court’s holding that defendant had standing to raise Fourth

Amendment defense to firearm charge). The United States raised standing in
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resfaohsé to _Fris;i_ay’s motion to dis_miSs,-CR 37 at 5-12,-and in its closing argument,

Aplt. App. '134. The district court ruled on that issue in its opinion. Id. 189-91. .
| '_I‘he “ultimatfs determination” of _whether RFRA has been violated is a |

q-ues'tiqn of law that is reviewed de novo. Q Centro Espirita Beneficiente Uniao

Do Vegetal v. Asheroft, 342 F.3d 1170, 1177 (2003), aff'd 389 F.3d 973 (10th Cir.

2004) (en banc), aff'd 126 S. Ct. 1211'(2006); see‘also United States v. Meyers, 95
.F.3d 1475, 1482 (10th Cir. 1996). Thus, the constituent elements of the RFRA
test should also be reviewed de novo. See Thiry, 78 F.3d at 1495 (reviewing

“what constitutes a substantial burden” under RFRA de novo); In re Young, 82 ' _

F.3d 1407, 1419 (8th Cir. 1996), vacated 521 U.S. 1114 (1997), reinstated 141
F.3d 854, 856.(8'th Cir.), cert. denied, 525 U.S. 811 (1998) (reviewing least
restrictive means element of RFRA de novo); Hamilton, 74 F.3d ﬁt 1552 (same);

Hoevenaar v. Lazaroff, 422 F.3d 366, 368 (6th Cir. 2005) (reviewing least

_' restrictive means element of identical RLUIPA test de novo); see also O Centro, -
- | 126 S. Ct.-gt 1224 @LMPA sets forth “same standard” as RFRA); but see
Hardman, 297 F.3d at 1130 (declin-ing to resolve standard of review for least
restrictive means element of RFRA).
Moreover, RFRA's “least restrictive means” element is analogous to the

. narrow tailoring element of the strict scrutiny test that governs in other contexts,
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: ."__s_g 0 Centro; 126 S Ct. E-lt 1220 (‘;Cohgress’ express decision t§ lééisl_ate the
cbnllpel'ling interest test indicates that RFRA challenées should be adjﬁdibated in
the same manner as constitutionally mandated applicatioﬁs of the test.”), such asin
Free Exercise Clause cases involving statutes that a;re not neutrél or. generally
-applicable \-Nith respect.to religioﬂ, see Sml_t_h_, 494'U.S. at 886 n.3. District court
determinations of narrow tailoring in those analogous contexts are réi/iewéd- de
no_x}o. See, e.g., American Target Advertising, Inc. v. Giani, 199 F:3d 1241, 1249
(10th Ciir. 2000) (First Amendment frec sbeec_t{j; United States v, Lippman, 369,
F.E_ld 1039, 1043 (8th Cir. 2004) (Second Ame.ndmeh't);.Maieske v. City of
| Q_hi_cggg, 218 F.3d 816,820 (7th Cir. 2000) (Equal Proteétion). |

" Facts ne'c;essarily underlie any constitutio.nal_-analy_si's. See O Centro, i26 S.
Ct. at 1220-21: Nevertheless, courts of appeals rgﬁi_riev& de novo_t'he. narrow
. tailoring element of the st.rict scrutiny test. ~ ~ oL -
392 F3d 367,371 (9ti1 Cir. 2004) (reviewing district court’s “i_:onclusic_)ns
regér_ding the su:fﬁcie_r_lcy of the facts in meeting strict -sttiny” de novo); United
States v. Secretary of Housing and Urban De';relopment 239 F.3d 211, 219 (2d
Cir. 2001) (“A district gourt’s determination that a race-conscious remedy is
narrowly tailored to advance a compelling government interest involves an

application of law to facts, which we review de novo.”), Engineering Contractors
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' Ass’n of South Florida Inc. v. Metropolitan Dade County, 122 F.3d 895, 905 (11th
Cir. 1997) (Equal Protection); Contractors Ass’n g-f Eastern Pennsylv-ania, Inc.v.,
'Ci-g[. of Philadelphia, 91 F.3d 586 (3d .Cilr. 1996) (same). Indeed, even if the Court
© were to treat the narrow tailoring element of the RFRA test as a mixed question of
law and fact, the district court’s abplicétion of the law to the facts would still be
' reviéWed de novo. See Inre Hedged Inveétments Assoc;,'-Iné., 380 F.3d 1292, |
1297-98 (10th Cir. 2004). 'Regarcilelss of 1;he. standard of review the Court applie$
i_\ere, hqwever, the district court’s judg'r.nent was wrong and should be re'verse;i.-

| Friday. raised a RFRA challenge in his motion to dismiss, as well as in his
Qpening and closi-r_lg'arguments. Ap_lt.‘ App. 11, 20, 131-33. The district court

addressed the vélidity of the Eagle Act under RFRA in its opinion. Id. 191-95.

I Friday lacks standing to challenge the application of the Eagle Act’s
permitting process to him, because he failéd to apply for a permit.

The “irreducible constlitution-a'l fminim® of standing” r'eciuires parties to
show, infer alia, that they have suffered an"‘.‘injury in fact” that is “actual of
imrri.inent, not conjectural or Hypothetical,” and is causally connected to the
challenged conduct. | Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992);

see also Wyoming Sawmills Inc. v. U.S. Forest Service, 383 F.3d 1241, 1246

(10th Cir. 2004). Accordingly, it is well established that a party “lacks standing to
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' challenge arule or pollcy to. which he has not submltted himself by actually
applymg for the desired benefit.” Madsen v. Boise State Umvermg, 976 F 2d

| 1219, 1220 (9th Cir. 1992) (cltmg some of “a long line of cases”), see also’
Jackson-Bey v. Hanslmaler, 11SF. 3d 1091, 1096 (2d Cir. 1997) (cltmg cases) cf.

United States v. Maestas 523 F.2d 3 16, 322 (10th Cir. 1975) (“One may not be

. heard to challenge the constitutionality of a statute on the ground that it may
conceivably be applied unconstitutionally to others, in other situa.ti'cns not before
the court.”).

As the Supreme Court explamed in Poulos v. State of New Hampshire, 345

U.S. 395 (1953):

It is well settled that where a licensing ordinance, valid on its face,
prohibits certain conduct unless the person has a license, * * *
defendants are given the choice of complying with the regulation, or -

. not engaging in the regulated activity, or, before they act, petitioning
the appropriate civil tribunals for a modification of or exception from
the regulation.

1d. at 409 n.13 (quotation omitted). In other words, “One who is required to take
out a license will not be heard to complairi, in advance of application, that there is .
"danger of refusal. * * * He should apply and see what happens.” Highland. Farms

Dairy v. Agnew, 300 U.S. 608, 616-17 (1937); see also Lehon v. Clgg of Atlanta,

242 U.8. 53, 56 (1916) (“To complain of a ruling, one must be made the victim of
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. Oxie' cahnqt invoke, to_‘defeat- a law, an apprehension of what might be done
under it, and \;vhi'ch, if dbne, m.i'g-ht not receive judicial approval.”).

In Hardman, this Court recogﬂiz_ed that 'seve.ré_l- other courts, including the
Ninth Circﬁit, have held thatl one must appiy for an Eagle Act permit to have
standing to challenge the permitting process as applied. 297 F.3;d at 1 121 (ci'ting
.[J. ni'ted St'ates-v. fIUgs, 109 F.3d 1375, 1378 (9th Cir. 1997); United States v. |
.Lun'dgu;ist, 932 F. Supp. 1237, 1242 n.'4.(D. Or. 1996)). Tn Hugs, the Ninth Cireuit
held_that the defendants had standing to “challenge only the faciai vaiidity .of the’

Eagle Act and its regulations,” since they had not applied for a permit to take or

_ possess eagles. 109 F3dat 1378, 1378-79. Similarly, in United States v. Thirty
Eight (.}olden-Eagle_s,_ 649 F. Supp. 269 (D. Nev. 1986), aff'd 829 F.2d 41 (9th Cir.
1987) (table), the_ court held that th'e defendant need not have attempted to. comply |
with the Eagle Act to challenge its facial validity, but his failure to apply fora

| penﬂ-it precluded him from challenging the Act as applied. 649 F. Supp. at 273-74

(discussing Poulos, 345 U.S. 395); accord Uriited States v. Tawahongva, 456 F. |

" Supp. 2d 1120, 1127-29 (D. Ariz. 2006).*

4. To prevail on a facial challenge, a plaintiff must prove that the statute is

unlawful in all circumstances, see United States v. Salerno, 481 U.S. 739, 745
(1987); United States v. Grimmett, 439 F.3d 1263, 1271, 1273 (10th Cir. 2006), or

at least in the “vast majority” of its applications, see Doctor John’s, Inc. v. City of
Roy, 465 F.3d 1150, 1157 & n.5 (10th Cir. 2006) (challenging ordinance as void
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- That rule does not apply Where the defendant could not have obtained-relief
" through the permlttmg process Unlike the defendants in __gs, r_ty Eight
.Golden Eagles and Tawahongva, the Hardman claimants had standmg even
though they had never applied for penmts, because they were not members of
federally recognized tribes and.hen'ce'werc not eligible for pennits. 297 F.3d at

. 1121; accord U nit_ed States v. _Winddanc'er, 435 F. Sunp. 2d 687, 693-94 (M.D.

Tenn. 2006), motion for reconsideration pending. Friday, howev_er, is a member
ofa fedetall-y recbgnized. Indian tribe and, hence, is eligible for lan Eagle'Act ._
pennit. & 50 C.F.R. § 22.22(a). Friday failed to apply for a permit and thus, like
the defendants in HJgs_, does not ha\_/e standing to challenge the application-'of the
~ permitting ptocess' to him. See Hugs, 109 F.3d at 1378. |

| .Friday’s failure to apply for .a permit bars him from now challenging the
.permitting process as applled to him. . There s1mply is no application of the
' permitting process to Friday that can be challenged and no mformatlcn in the

record on which to base such an analysis. Where a permit process was not

for vagueness). “Because facial challenges push the judiciary towards the edge of
its traditional purview and expertise, courts must be vigilant in applying a most

. exacting analysis to such claims.” Ward v. Utah, 398 F.3d 1239, 1247 (10th Cir.
2005). That heavy burden makes a facial attack “the most difficult challenge to
mount successfully.” West v. Derby Unified School Dist. No. 260 , 206 F.3d
1358, 1367 (10th Cir. 2000).
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invoked, it cannot c_onceivably have oeen illegal inits application. Friday’s failure
to apply for a permit thus leaves him with the 'su'bstantially more onerous burden

of showing that he was not required to seek a permit because applying would

o _ne_cessarily have been futile. As demonstrated below, he did not meet that burden,

and the district court erred in concluding otherwise.

' III The dlstrlct court erred in holdmg that it would have been futile for Fnday

to apply fora permnt

The district court held that Friday had standi'ng to challenge,the Eagle Act’s

permitting process, because it would have been futile for him to épply for a permit.

The cou_rt acknowledged_ that the statute itself “expressly contemplates a
permittirig orocess for the taking of eagles for Indian religious purposes” and that
Ixiterior has issued take permits. Aplt. .App. 190. Nonetheless, the court |
ootlcluded “[b]ased upon the agency’s conduct in every other res;pect ” that
Interlor would not have granted Friday a take permit, Id 191. The court did not

speclfy the “conduct to which it referred, but said that Intenor “does not in any

-~ way promote the taking of eagles and prefers Native Amerlcans to use the

Repository.” Ld_ 190. The district court’s holding that it would have been futile -

for Friday to apply for a permit is wrong, and its judgment should be reversed.
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Firs't, as the district cbuﬁ acknowl@:dgéd; l_d_ 196, -bbth the_Eagle Act allld-its
i'mplemer-n_tin_g regulations expressly provide for the availability of permits t6 takeé |
eagles_for Indian religioﬁs purposes. 16 USC § 668a; 50 C.F.R. § 22.22.

Second, the record estaibl_ishes that take permits are in "-fac_t available, as the
‘-'..distric,:t court likewise ackﬁpwledged, Aplf. App. 190. As noted abt;ve,- the FWS
has issued a take permit to the pri tribe annually since 1986, id. 174, which, for
tile past ten ye.afs, has authorized the -tal-'ce' of up to 46 eagles for relig'i.ous éﬁrposes_,
id. 165,174, Th@ FWS has aléo issued permits to members of the Navajo tribe, the .

Ta_os_Pueblo, and ﬁe Jernéz Pueblo, among others. Id. 90—91, 174, 1-99.'
| vT_h'ird, applicants for take permits do not face lengthy bureaucrati'c. dela_ys.
The FWS took only two month.s to process the most recent Hopi take permit. -Id.
92 see also id. 165, 168 (applicatior.l. récei‘\(ed December 29, 2005; per_mit issued - -
-February 1, 2006).

Fourth, the dlStl‘lCt court faulted the' FWS for not having “ outreac‘h.
programs” advertising the avallablllty of take permits for eagles. Id. 190. The
| govemment, however, has no obligation to advertise permitting exceptions to
géneral criminal prohibitions. RFRA requires the government to show only that
the “application of the burden to t_he person” is the least restrictive means of

| serving its compelling interests. 42 U.S.C. § 2000bb-1(b). That test turns on the
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govemment’s prbhibitions or mandates; it does not require fhe government to. .-
: faqilitate religious exercise or engage in propaganda efforts that make religious -
exercise easier for iﬁdividuals. “For thie Free Exercise Clause 1s written in terms
of what the gbverrjmeht cannot _dd to the individpal, not in terms of .\;crhat the -

individual can exact from the government.” Lyng v. Northwestern Indian

Cemetery -Pro.tg:ctive Ass’n, 485U.S. 439, 451 (19_88) (quoting Sherbert v. Verner, |
374 U.S. 398, 412 (1963) (Douglgs, 1, concur:ring)); m Bov;rer_a v. Roy, 476 N
U.S. 693, 700 (1986)‘(s_ame).5 The availability o.f take permits is explicitly
- revealed in thé Eagle Ac.t and the regulations, both of which are publicly available.
RFRA requires nothing more,

Beyond that, ignorance cannot render futile a permitting process that is, in
_ féct, airai!able and operating. Those like Friday wﬁo are aware that thgﬁ conduct in
which they wish to engage is illegal have the burden of determining whether théir_
_coﬁduct may be conformed to the law. RFRA provided Friday “a claim or defeﬁse
in a criminal proceeding,” 42 US.C. § 2000bb-1(c), not a license to intentionally

disregard the law. ‘For example, nothing prevented Friday from filing a civil' suit

5. As explained above, RFRA's legislative history reveals that Congress
intended for courts to look to cases decided before Smith, 494 1.S. 872, for
guidance in applying the Act. Adams, 170 F.3d at 177 (citing S. Rep. No. 103-111
(1993)).
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challenging the Eagle Act and seeking a preliminary injunction alloWing him to

take an eagle. - See, e.g., O Centro, 126 S.'Ct. 1211 (affirming preliminary

injunction enjoining enforcement of Controlled Suﬁstances Act); Gibson v.

Babbitt, 223 F.3d 1256 (11th Cir. 2000) (per curiam) (judicial review of denial of
Eagfe Act permit). As the 'Sppreme Court explained in Poulos, a brim_ir;al_
defendant Has the choice of either complying with tﬁ_e law, no_t. eﬁgagihg in the .

: l;ég-ulatéd .ac.tivity, “or, before they act, petitioning the aﬁpropriate'civil triBun'a.lls
fora mo-diﬁcatior-l df or exception ﬁoﬁ the régulation.” 345 U.S. at 409 n13
Indeed, the district court asked at the heariﬁg why the Tribe had not brought such _

"a suit. Ablt. App. 136. The district court-erred when it rewarded F riday for takmg
the law into his ow-n hands and blamed the government for not illuminating &1e '
alternative, lawful path more-brightly. |

.Finally, the district court was correct that the FWS prefers that tribal
me_mberé use the Repository instead of taking iive birds from the wild. Id. 85,88. =
That preference, hc.>weve1.', has not prevented the Service from granting take_ '
permits in the past and need not have preveﬁted the Service from granting F r_i_day é
take peﬁnit if he had applied. Therefore, the district court erred in holding that it

would have been futile for Friday to apply for a take permit under the Eagle Act. |
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Friday’s faillure' to appiy fora permit does not entirely prevent him from - |
alleging that the Eagle Act violates RFRA He may not challenge the épplication -
of the permitting process to him, since it hé.s not been applied to him, and contrary

- to the district court’s h(_)llding, it would not have been futile for him to api)ly. -

The Eagle Act’s prohibition against killing eagles, however, has been
apblicd t§ him by the filing of an Infonﬁation. Accordingly, Friday may argue that .
the Act’s prohibition vib_lafes RFRA. To prevail on'_that ar'gumenjt, though, he

| must show that, even if the peﬁnittiﬁg process is h(;t frivolous, requiring réligiéus -
'adh.erents to engage. any permitting p.roce;ss as a precondition tlo the exercise of
their religion vif)lates RFRA As demonsﬁited below, both the law and the record

show otherwise.

iV. The district court erred in holding that the Eagle Act. violates RF .M.

A.  The permitting process imposes no substantial burden on tribal
members. . o |

The_ district court held that the Eagle Act imposes a substantial burden on .
triba-al members, like Friday, who need eagles for their religious practices, due to
tl-le futility of the permitting process and the delay in obtaining eagles from the. |
Repository. Aplt. Apé. 192. As demonstrated above, however, the FWS issues

permits authorizing the take of eagles for tribal religious purposes with minimal
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'_ bureaucfatic delay. While requiring tribal members to apply for a permit imﬁoses

. some burden, that burden is not “substantlal” under RFRA.

In Thiry v. Carlson, 78 F.3d 1491 (lOth Cir. 1996), the court held that “the

' incidental.effects of otherwise lawful government programs ‘which may make it

more. difficult to practice certain_relig_i'ons But _Whiéh have no tendency to coerce
_in'diyid_ualé into acting contral;y to their religious beliefs’ do not constitute '
substanéial bﬁrdeﬁs 01-1 thé exercise of religion,” \A-/ith-i_n the meaning of RFRA. 1d.
at 1495 ‘(duoting Ly_ng, 485 U.S. at 450-51). Accordiﬂgly, the Court held in "_I‘M
that the propos-ed réiocgtion of a child.’_ s gravesite did not suhstahtially burden the

parents’ religion where it did not prevent them from exercising their faith.

. Alleging that the government’s conduct “distressed and inconvenienced” the .

religious adherents was not enough to establish a substantial burden on their . ..

i_'eligion under RFRA. Id.; see also Henderson v. Kennedy, 253 F.3d 12, 16-17

(D.C. Cir. 2001) (regulation banning sales of méssage-bea:ing t-shirts on the

national Méll did not violate RFRA, because it did not force plaintiffs “to engage

in conduct that their religion forbids” or “prevent[] them from engaging in conduct

their religion requires”).

Similarly, in this case; merely requiring tribal members to apply for a permit

before taking eagles does not impose a substantial burden on their religious
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. exetcise. 'Thé government has not prohibited tribal members from ki-lling eagles

B for religious purposes. - Nor has it maridate(i that they engage in c;onduqt prohibited.
3 by their faith. Friday did not argue that his religion pfeciudéd hlm from
Iinteracting with permitting ofﬁcials.. The record shows to the contrary that
r’nembgrs of the Northern Arapaho Tribe regularly engage the regﬁlatory process to
. obtain permitsto bossess .eagle parts.- Ab_lt. App. 158-63. Friday also does th
argue t_hat. his.reiigion precluded him from télerating .the relaitiv_ely short delay in
oBtaining a take permit. Id. 92, 165, 168. As in Thiry, filling out a form simply
does not rise -to the level of a “sﬁbstantial burden" under RFRA.® Since Fri.da_y |
cannot establish his prima facié_—case under RFRA, the district court’s judgment

.- - should be reversed.

B. The permitting process is the least restrictive means of furthering the
- government’s compelling interests.

In implementing the Eégle Act, the FWS must protect eagle populations,

while simultaneously trying to accommodate the religious needs of all tribal -

6. In support of its holding that the Eagle Act substantially burdened
Friday, the district court quoted from Hardman, “Any scheme that limits [Native
Americans’] access to eagle feathers therefore must be seen as having a substantial
effect on the exercise of religious belief.” Aplt. App. 192 (quoting Hardman, 297
F.3d at 1126-27). That statement, however, is dicta, as the government did not
contest substantial burden in that case. 297 F.3d at 1126. Unlike Friday, the
.claimants in Hardman were entirely prohibited from possessing eagle parts; no
. permit process was available to them.
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) _ members. To that end, the Eagle Act itself prov1des an exemption to the statutor).(
ban on taking eagles for the rellgious purposes of Indian tribes 16 U.S. C § 668a.
‘ Under the authority granted in that provision, the FWS has issued permits
" allowing tribal .rnembers to take eagles for teligio_us purposes. - E.g., Aplt. App.
165. -The' Sei'vice also collects and distributes eagles and eagle parts through the
National Eagle Repository free of oharge to me'mbers ot" federally recognized
'Indian tribes. Id. 64, 67. Recently, the FWS has also begun to permit tribes to
keep. live eagles in aviaries to fulfill their religious needs Id 84, 86-87, 93-94.
The district court held, essentially, that those accommodations were not
sufficient and that &ny.regulation of eagles viol-ates RFRA. To the contrary, the
Eagle Act’s pennit prooess is the only means by which the FWS can track and - |
proteot eagle populations,. both for their own salce- _and for the sake of all of the
tribal members who depend on viable eagle populations for their religious
practices. The only way the govemment could reduce the Eagle- Act’s burden -o'n
F riday’s religious exercise would be to abandon all regulation of takes for Indian
religious purposes. Doing' away with all regulation would vitiate the
government’s compelling interest in balancing _the need to protect eagles with the
" need _t’o allocate--scarce resources to maximize the opportunities of all tribal

members who need eagles for their religious exercise. RFRA does not, however,
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require the government to ébandpn its compelling interest, but. o_ril_'y to show that it
is pursﬁihg that interest using the means that are least restrictive of religious
exercise. The government met that burden here, both as a matter of law and on thé
" record. | |

1. The district court’s reasoning was flawed.

As d_egcribed_. ab'oi/é, the district court agreed that “some regulation of the
taking of eagles'is necessary,” but Fhe court did not sugges.t any al’_c;emative means
of regulation that would Be less restrictive of Friday’s religious' exercise. | Aplt.
.App. 195. Instead, the court féulted the FWS for the “biased and protra¢ted nature
of the prodéss,” as well as for ‘.‘its -.policy of discouraginé requests qu cagle take
perniits for Indian religious purposes,.and limiting"the issuance of such permits to
almost hone * * ¥ particularly '* * * then considering the recent recovery of the
species and that a more significant cause of eagle mortality is electrocution.” Id.
The diétrict court’s holding was wrong, and its judgment should be reversed.

. _First, thg FWS does .not have a policy to discourage requesi:s for take _.
g permits, and nothing in the record supports that statement. The Service‘ simply |
prefers that tribal members use the Repository instead of tr;tking live birds from the
wild. Id. 85, 88. That prefererllce.beneﬁts both eagles and all.of the tribal

members who need eagles for their religious practices. As explained below, the
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. wild bald eagle populatibn simply could not sustain the needs of all of the tribal
members who c@ently use eagles and eagle parts from the Reposit(_;ry. In any

event, as noted a.lbove, the FWS’ preférence thgt trib-al' members use the Repésitory

would not have prevented it from granting Friday a tal;é permit if had he applied.

Second, Interior does not limit the issﬁance of take perrnlits to “almost
noné.” To the contrary, as the district court recognized in its opinion and as ;
_discﬁssed above, Interiof"s rate of granting take permjt application§ is quite high.
~ See Aplt. App. 190 (three out of four). Interior also authorizes triiaes to possess
live eagles in aviaries. Id. 84, 86-87, 93-94.

Third, the district court’s _sUggestion that Interior should issue-more tal;e
permits, p.articularl);( since eagle ;'aopula.tions; hayé rebounded, doe; not justify
remdﬁng all regulatory .over's_'ight of eagle takes by tribal members. A Bare pérmit
requiremerit is the least burdensome means of tracking the numbe.r of eagleé iakep
arid the area from which théy are taken. See 50 C.F.R. § 22.22(.5';). Absent that
-infc;nﬂation, the FWS could not assess the impaét of proposed takings on e_agie_:

populations in a particular area. Aplt. App. 96; see also id. 194. With that

information, the FWS can draft permits that accommodate Indian religious needs
to the maximum extent possible while still protecting eagle populations by, e.g., - -

specifying the number, species, or age of eagles, or the season or-geographic area
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in which _tl;ey may' be taken. Seeid. 1 12.' Thé H(_)pi- permit, for example,
authorfzes the take §f 40 golden eagle eaglets in_Northeéstem 'Arizc')na. Id. 165.
Through thé permit process, the FWS was able to determine that structuring the
Hopi permit in that manner would reduce the .lo‘cal golden eagle population of |
approximately 1,558 nesting pairg by-only 0.3%. Id. 170. Eliminating the
pemﬁ&ing pfocess -would eliminate the FWS’ abiiity to trapk eagle takes.and to .
_ ciesign permits that accommodate India-m -re_:ligiou'si needs as. much as possible while -
still protecting- eagle populations, both for their own sake and for the sake of:those
.tribal me_mbers who will need eagles in the future. Indeed, the district coﬁﬁ
agreed that “some regulation of the taking of eagles is nece;ssary;” Id. 195.

o The district court f.aulted Interior npf fpr regulating takes, but for the “t_)iased
and protracted nature of the process.” Id. As explained above, however, while
applicants to receive eagle pai'ts from the Reppsitory face lengthy delays due to the
huge démand fora ve.ry limited supply, id. 78-82, applicants for. take permits do
‘not. Brian Milsap testified that it took the .FWS two months to process the most
recent Hopi take permit. Id. 92. Friday knew of his need for an eagle several
years in advance, id. 56, giving him plenty of time to engagp the permit system or
the Repository. Of course, there is no evidence that the permitting process would

have been “biased or protracted” for Friday, since he never applied for a permit.
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Fourth, the disﬁridt court may have been correct that electrocution kills more
eagles than do tribal membérs, though Jody Millar, the eﬁcpert oh eagle
bOpulations, testified that the data is insufficient to mak'e; that_.determination. Id. -
_ | 107-8. Brian Miléap adfni_ttéd that “there remadins much work t§ be .;ioﬁe in
reducing eagle mortality from * ** electric utility lines.” 1d. 100. He further

- testified, however, that “there’s also been much progress made.” Id. In United

. States v. Modn Lake Electric Associgtion Inc., 45 F. Supp. 2d 1070 (].)-.__Colo.'.

| -1999), the ;:oun _deni,ed the aeféndant’s motion to dis-mi'ss the iﬁdictme_ht, .holding'
~ that the Eagle Act and Migfat_ory Bird Treaty Act (MBTA) prohibit not only
ﬁunting and poaching, but also conduct that is not intended to be harmful, such as
the operation of electric power lines. ‘Following that decision, some power
compaﬂies have entered into agreements With_- Interior to avoid prosecution, eith.er_
voluntarily or following issuance of a notice of violétio_n, under which they have
agreed, im;er alia, to take measures to reduce eagle mortality and repoi't t_akeé to
the 1-'egional FWS offices. Aplt. App. 98-99. Inany event, the facf that Interior is
- still m the process of combating eagle mortality from electrocution does not justify
removing its only means of tracking takes for Indian religious purpos-es.. For these

" reasons, the district court’s analysis was flawed and should be reversed.
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2. The Eagle Act'permitting process is, as a matter of law, the
least restrictive means of advancing the govemment
ompellmg interests.

a. In Hardman, the Court hgld tha.t protectiné eaglesisa compelling
interest.- 297 F.3d at 1128. _A‘ﬂat prbhibition on killing eagles obviously furthers
that interest. Congress prohibited the taking of bald eagles in 1940 in order to'

- : préseryé the species. See Andrus v. Allard, 444 U.S. 51, 52-53 (1979); S. ﬁep.

No. 76-1589, at 1 (1940); seealsa §. Rep. No. 87-1986, at 1 (1962); H.R. Rep. No.

87- 1450 at 1 (1962), S. Rep. No. 92-1159, at 1 (1972). A flat prohlbltlon also
. makes it.easier to enforce the law. Aplt. App. 124 |
A flat prohlbltlon, however, would undermine the government’s compelling

_ interests in “preserving Native American culture and religion in-and-bf—th_emselves

and in fulfilling trust obligations to Native Americans.” Hardman, 297 F.3d at
1129 Thaus; the government’s unique task under the Eagle Act, in light of RFRA,
. fs to balance those compelling int;erests and protect the réligious exercise of all
tribal memb.ers while simultaneously ensurfng the consérvation ofa sustainat_ﬂe |
eagle population. Id. at 1135. Achieving and preserving that critical balancc;, is
the compelling interest at stake here.
The Indian Tribes exception to the Eagle Act, which authoriz_és the

Secretary to permit the taking of eagles for the religious purposes of Indian tribes,
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_' 16 U.S.C. § 668a, “sets those interests in equipoise.”- Rupert v. U.S. Fish and

‘Wildlife Service, 957 F.2d 32,35 (st Cir. 1992); see also Dion, 476 U.S. at 743

(“éongress thus @nsidered the spéCial cultural énd réligious i_r'lterests of Indians,
bé_.lanlc_ed_ th(-)s_e needs against the conservation pL.lrposes of the statute, and |
provided a specific, narrow exceptio.n * % ¥ ). As the First Circuit e);plained in .
m, “[a]ny diminution of the ?axefnption Would adversely affect [the interest in
_ .pfotecting Native American religion and cqltu_re]; but any eXteqsi-on of it'Wou.l;.'l
‘ ad-v'_ersely affect [the interest i-n prof.ecting a dwindling. apd precious eagle

populaﬁon].” 957 F.2d at 35.7

b. Friday has not presented a viable RFRA clz;im. In this unusual

case, the religious claim of thé individual bumps up against not only secular

‘governmental interests, but also the ability of many other inc_iividuals to exercise -

their religion. “Religion weighs on both sides of the scale.” United States v. -

Antoine, 318 F.3d 919, 923 (9th Cir. 2003). By killing half of the only nestirfg
paii- of bald eagles on the Wind Ri})gr Reservation, Friday imperiled not only-the -

viability of the local bald eagle population, but also the ability of every other tribal

7. The Indian Tribes exception also distinguishes this case from Q Centro,
126 S. Ct. 1211. There, the government argued that the Controlled Substances Act
“simply admits of no exceptions.” Id. at 1220. Here, the statute expressly
provides an exception, and Friday argues that it should be broadened.
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memBer ip the i/icini.ty. to éxercise_his or her Native American faith by taking an
,eaglé, as well as thé 0pportun@ty to serve future religious needs through eagle
reprdduétion. Thué, Friday is asking not that the government reduce its burden on
Native American religion, but rather that the burden be shifted to other
_iﬁdiViduals. Id. “This is not a viable RFRA claim; an alternative can’t fairly be -

| cailed ‘less restrictive’ if it places'additiohal t;ﬁrdens on other believers.” Id. Th§
govérhment’s compelling interest in balancing the need to protect thg -specieswith |
~ theneed to ailocate scarce resoufcés to maximize the opportunities of all tribal
members who.n'eed eagles for their religiou§ exercise can be served only by
requiring indi.v.iduals to adhere to the permitting proce;ss and not. take the law into
their own hands.

In addition, RFRA does not require the government to abandon its
compelling interests, but only to minimize the burden on religion. ﬁere, no means
of furthering the government’s compelling interests is available that is less
restrictive of indian religious practices. The Eagle Act merely requires tribal
members to obtain a permit before taking eagles for religious purposes and
requires the Secretary to consider whether granting a permit would be cdmpatible
with eagle preservation. 16 U.S.C. § 668a. The only less restrictive regulatory

| process would be one that required no permit at all and simply allowed
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unregulated take of ee;gies by-members_'of federally recognizéd Indian tribes. Such.
a prbcess, howeve_r,'would not advance the govg:rriment’s compelling interest in
_protecting eagies. It might initiallylfurther the government’s interest in preserving
Native American religibn by eliminating aﬁy imped'iment to Indian religious l.lse' of | N
eagles, but in the long run, it would un'dermin,e.that interest as well by threat‘ening
- the v_iability of eagle populations. Thus, doing away with the permitting p;c;céés
.'might benefit a few i_ndividuéls; lik:e Friday, but i; would vitiate the government’s”
cémpelling interesf in protecting eagles and reduce the ab'i.lity of tribal members in
general to practice their religion. |

The govemmen;c- need not sacri.ﬁce its eagle protection goal to accommodate
_Friday’s religious desires. RFRA does not require the government tq abandon one
compelling interest to further another. Rather, RFRA requires the go;/emment to
shovs} that a burden on.a person’s exercise of religion is the least restrictive means
of furthering a compelling governmental interest. 4'2- U.S:C. § 2000bb-1(b). As
the Supreme Court observed in Lyng, 485 US at 452, “government simply. could
not operate if it were required to satisfy every citizen’s religious needs and
- desires.” The statutory requirement that tribal members obtain a permit before

killing eagles is the least restrictive means of pursuing the 'compe_:lling interest in
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) prdtecﬁng éagle_.pdp'ulatiq.ns whiie simultaneously ;c'commbdatiﬁg Indian

. religious needs. | |

c. The other courts of appeals that have addressed claims similar to

| Friday’s. have held that the Eagle Act s;cltisﬁes RFRA. The Eighth-Circﬁit in

'Unitea States v, Oli.i/e_r, 5255 F.3d 588 (8th Cir. 2001), affirmed the conviction of a -
tribal member for @ng an eagle without a permit. With reggrd to the least

" restrictive means element of R_FRA, the court held that “[i]t is qlear that |
unrésltric.ted access to bald éagles would -d.est'roy [the] legi;timate and cons;cientious
éagle population conservation éqal qf the BGEPA. * * * There are no safeguardé
'to prevent similarly s.ituaté,d i'ndividueﬂs from asserting the saxﬁe privilege and

-leading to uncontrolled eagle ha_m_rgsting.” Id. at 589. Similarly, in Hugs, the; |
Ninth Cifcuit a_ifﬁrmed the_conv?ctiqns of tribe;l {nembers_for taking eagles wi_thoﬁt
a bermi-_t and held that “the Stétute'anci permit system provide the least restrictive
means of conserving eagles while perrhitting access to .gagles and eagle lparts for.

- religious purposes.” 109 F.3d at 1378; séé also United States v. Jim, 888 F. Supp.

1058 (D. Or. 1995).
Indeed, virtually every court to address the validity of the Eagle Act under
RFRA has upheld the Eagle Act. See Anfoine, 318 F.3d 919 (affirming conviction

of non-tribal member Native American for possession and sale of eagle parts);
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Ollver 255 F.3d 588; Gibson, 223 F.3d 1256 (upholdmg denial of appllcatlon to

o possess eagle feathers ﬁled.by non-tribal member Natl_ve American); Hugs, 109
F 3d 1375 ; Winddancer, 435 F. Supp. 2d 687 (denying miotion to dismiss under
RFRA filed by non-tribal memberNative‘- Arrxerican charéed with possession and
.lbartering of eagle feathers); Lundquist, 932 F. Supp. 1257 (denying motion ﬁled-
| by non-tribal member Native Amerlcan to dismiss charges of possessing eagle
feathers), Jim, 888 F. Supp. 1058 (holdmg conviction of tribal member charged
with klllmg eagles did not violate RFRA); cf. United States v. Eagleboy_, 200 F.3d
~ 1137 (8th Cir. 1999) (reversing dismissal of charge against non-member Native
American for possessing hawk parts in violation -of Miératory Bird Treaty Act);
&j)_m, 957 F.2d 32 (holdihg de_nfal ef aprilication to possess eagle feathers filed
by non-tribal member Native Americar_l did rlot violate Free Exercise Clause);
- United States v. Fryberg, 622 F.2d 1010 (9th Cir. 1980) (affirming convicti_orl of

" tribal member who claimed treaty rig‘ﬁt to kil bald eagles); United States v. Top -
Sky, 547 F.2d 486 (9th Cir. 1976) (per curiam) (afﬁrrrling conviction of tribal
-member who claimed Free Exercise Clause and treaty right to sell eagle parts); -
Tawahongva, 456 F. Supp. 2d 1120 (denying motion to dismiss under RFRA filed
b)-' tribal member charged with possession in violation of MBTA); Thirty-Eight

" Golden Eagles, 649 F. Supp. 269 (denying Free Exercise Clause claim in action
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againét tribal member for forfeiture of eaéle parts); but see Hardman,. 297 F.3d

- 1121, United States -v. Gohza_les,- 9S7IF. Supp. 1'225'(D‘_. N.M. 1997) (dismissing- l
“under RFRA Infonnatior; against tribal member for killing bald 'eagle_);8 United
States v. Abeyta, 632 F. Sl..lpp. 1301 (D. NM 1986) (dismissing as against treaty

| rights charge against tribal member for possessing eagle feathers without a

permit).’

" 8. The district court in Gonzales held that the requirement that an applicant
for a permit to take an eagle identify the ceremony in which the eagle will be used
and include a certification from a tribal elder that the applicant is authorized to
participate in that cerémony violated RFRA. The FWS no longer requires permit
applicants to submit that information. See Aplt. App. 71; 64 Fed. Reg. 50,467,
50,468 (Sept. 17, 1999). Significantly, the Gonzales court did not excuse the
defendant from applying for a permit, but only from complying with those specific
former requirements. 957 F. Supp. at 1229 (“Native Americans will still need to
apply for an eagle permit but they will not be required to provide the information
demanded by [former] 50 C.F.R. §§ 22.22(a)}(4) & (6).”).

9. The court’s primary-holding in Abéyta was that the Eagle Act did not

abrogate the defendant’s rights under the Treaty of Guadalupe Hidalgo. 632 F.
“Supp. at 1307. That conclusion is inconsistent with the Supreme Court’s later

decision in Dion, 476 U.S. 734. See Havasupai Tribe v. United States, 752 F.

Supp. 1471, 1487 (D. Ariz. 1990), aff’d, 943 F.2d 32 (9th Cir. 1991). The rest of
" the court’s opinion discussing the First Amendment was dicta and has since been
consistently rejected by other courts. See Hugs, 109 F.3d at 1378; Tawahongva,
456 F. Supp. 2d at 1135; Jim, 888 F. Supp. at 1063-64; Thirty-Eight Golden
Eagles, 649 F. Supp. at 277-78. Notably, this Court expressly disagreed with
Abeyta in Hardman when it held that “the government’s interest in preserving
eagle populations is compelling.” 297 F.3d at 1128.

41



'd. Omitting the permit requirement from the Eagle Act’s Indian tribes
exception would “destroy [the] 1egitimate and conscientious eagle pepulation .

conservation goal of the BGEPA,” Oliver, 255 F.3d at 589, and hence ie not

- _requi‘red under RFRA. RFRA permits the government to pursue its compelling
interests, even 1f doing so substantlally burdens rellglous exercise, so long as. the
means used are the least restrictive of rellglous exerclse 42 U.S.C. § 2000bb-1(b)
The Court s analysis here need extend no further |

Hardman concemed the rlght of non-tribal member Natlve Americans to

| | possess eagle parts. 297 F.3d at 1135 (“The question at the heart of thls case is

‘why an individual who is not a member of a federally recognized tribe is .

foreclosed from applying for a i)ei'mit that may be used as a defense to criminal
prosecution for posseseion' of eagle feethers, while _an.' identically situet.ed

: individual may apply for a perrnit if she is a member ef a federally recognized

fribe.”).— This Court held that the govemrnent had not presented sufficient

. evidence to prove that allonving more people to obtain eagle feathers frdr_n the
National Eagle Repository would “place increased pressure on eagle populations,”

'that increasing.the waiting time to receive eagl_e.feathers from the Reposifory .

would increase poaching, or that allowing non-tribal members to obtain eagle
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feathers would increase the waiting time at the.Repo'sitorSI enough to harm fribal

" members. Id. at 1132-33.

No suéhI pll'oof is necessary here, because the only w';y the go'vemment

- could reduce the burden the. permit process. imposes on Friday’s religib_n would be
bj abahdoning pursuit of its compelling interests and shifting Friday’s burden to
other tribal members who need eagles for their religious exerciﬁ_e, v;hic.h RFRA
-does not require. Unlike Hardman, the fﬁw in Fridﬁy’_s argumenf is readily

apparent and requires no evidentiary support. Cf. Antoine, 318 F 3d at 923 (“the

consequences of extending eligibility are predictéble” and “inescapable”). Thus,
this Court should follow the Eighth and Ninth Circuits and hold that Friday’s

argument fails as a matter of law. -

3.  Inany event, the record shows that the Eagle Act’s permitting
process is the least restrictive means of advancing the
government’s compelling interests.

a. The record shows that “granting the requested réligious
accommodations” -- here, alloWing members of federally recognized tribes who
need eagle feathers for religious purposes to take eagles without a permit —- would
“seriously compromi_sé [the FWS’] ability to administer” the Eagle Act. See O
Centro, 126 S. Ct. at 1223. As explained abm}e, the permit process enables the

FWS to track the number of eagles taken and the area from which they are taken.
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. See 50 C.FR. § 22.22(a).. Abs%a‘nt that informatiori, the FWS could not assess the

ithpact of proposed takings on eégle_.populations and design permits that pfotect
eagles while accommoaating Indian religious -.needs. Jody Millar explained that |
' regulating the location, season, and agé of birds taken can reduce the impact of

takes on eagle populations, which effectively allows the FWS to permit more

takes. Aplt. App. 112. Eliminating the permitting process, then, would vitiate the -

FWS! ability to proteét eagles, which would ultimately haﬁn not just the species,

“but also those who need eagles for religioué purposes. See id. As then-chief of

the FWS’ Division of Migratory Bird Management, Brian Milsap, testified, absent’

‘a permit requirement, the agency “would have no way of assessing, in a predictive

way, what the impact of that harvest was on eagle populations which would

* potentially increase the probability or the possibility of reaching that point of -~

catastrophic declines without us ever knowing we-\':'vere getting close.” 1d. 96; g,g
also g 194. In addition, alspecial agént with the Fish and Wildlife Service who
testified as an expert on law enforcement, paﬂ?cﬁ_léfly .with'_ regard to eagle
violations, testified that omitting the permit requirement would “seriously hamper
our enforcement abilifies.” Id. 126. |

b. The record also shows that allowing members of federally

recognized tribes who need eagle feathers for religious purposes to take bald .
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c.;,agles without _é perm& could threaten the viability of the species. Bald eaéle |
populations Havg .rebounded to the point that the Department of the Interior has
proposed r:emoving the species from the list of threatened species under the
Endangered SI;ecies Act. 71 Fed. Reg, -8,,2_38 (Feb.‘16-, 2006). The delisting
_proposal, however, i§ predicatgd in part on the cc;ntinued protectibn_of the species
under the Bagle Act, see 16 U.S.C. § 1533(a)(1), (c)(2) (requiring Secretary to
" consider “inadequac'iy of.éxisting regulatory mechanisms” when dete:rmini"rig
' ;;vhether- to list or_delist a specie§ as t‘hr.eatened or endangeréd); 7i Fed. Reg. 8238,
8243, 8245,_ 8246, 8247-48, 8249, which predated the Enciangéred Speéies Act by
33 years. |

Moreover, while overall bald eagle populations now appear to Be healthy,
populatibns are not éverily-distr_ibuted. For example, in Wyoming, there are or;ly
95 occupied bald eagle territotiés with approximately 89-ﬂedg§d young in 2004.
‘Aplt. Appx. 14 |13; &e_alij_g id. .101 (receiving affidavit as direct testimony).

. Taking of bald eagles is prohibited under Wyoming law. Wyo. Stat. Ann. § 23-3-

101 (2006); see also id. § 23-1-102 (defining “take™).. The bald eagle remains on
the State of Wyomingfs list of Species of Greatest Conservation Need. See A
Comprehensive Wildlife Conservation Strategy for Wyoming at 11 (Wyoming

Game and Fish Department, July 12, 2005), available at
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_ http:‘//'gf.state.wy.us/wildlife/CompConvStrategS//index.asp (Qisited 3/20/07). The
S_tate classifies the baltl eagle as a 'Speoies of Special Concern “because breeding

populations are restncted in numbers and dlstnbutlon there is ongomg 31gmﬁcant

- . " loss of nesting habitat, and it is sensitive to human dlsturbance » 1d. at 259; s _e_

also Greater Yellowstone Coalition v. Flowers 359 F.3d 1257,1263 n.2 (10th Cir.

‘2004).
| ~On the Wlnd Rlv_el' Reservation, which tl1e Northern Arapaho share with tl1e .
Shoshone _Tribe, there vslas only one active bald eagle nest and one unoccupied
tetritory at the time F rlday shot an eagle. Aplt. App. 149 13; id. 1 ll, 118. The
presence of an unoccup1ed territory indicates that the area could support addltlonal
eagles Id. 102 5,135, The govemment ] expert on eagle populatlons and
reproductive blo_logy dynamics, Jody Mlllar, explalned that the bald eagle’
population “increases at a very slow rate” and its “main k:ey‘to success is

| survivability of the adults.” Id. 14 16. The loss of one breeding' pair of eagles

~ equates to “the loss of l0-l$ fledgling-eagles.” ILl_. | l8; id. 103. Though a non-
breeding adult or “floater” may take the place of a deceased- member of a breeding
. pair, that floater could also “mate with another and create its own tertitory.” Id.
105. Jody Millar also explained that Wyoming is not an area in which many

ﬂoatel's are likely to be found. Id. 110-11. Thus, even if there was a floater
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elt_vailable to take. the place of tll‘.le eagle Friday shot, ‘his-action --_killi,ng an eagle in
© anarea with only one occupied nest and an unoccﬁpied territory - significantly
'.i_r'n_pac':ted the bald eagle po‘ﬁul'a.tion oﬂ 'thg Reservation, In- a larger c.';ontext, Millar
‘testified that'whilc; the bald eagle population as a whole “can Mthstaﬁd some .
individual mortality without ._dépressing population numbers, * * * s;m a long-term
or widqspread basis, uﬁégulated take of mature bald eagles can depfess, and
. potentially endanger the populatic;ri.” Id. 1-4 1 8;
| ) c. The poténtial dema;tlci for taking live eagles without a permit is
. high. Congress’ decision to prohibit th.e takmg of bald eagleé in 1940 was based
on the “fact that t-here are persons in almost e‘very community wheré an eagle may
. appear who are eager to shoot it” as well as “ﬁurﬁerous collectors of Birds’ eggs .
who persistently rob the nests of these eagles.” S. Rep: No. 76-1589,’ at2 (1940);
_ see also H.R. Rep. No. 76-2104, at 1 ( 1940). In 1962, Congress extended the
Act’s protection to golden eagl;:s, thereby indirectly increasing protection of bald
' eagleé, since immature bald and golden eagles are “virtually‘ indistinguishable.”
H.R. Rep. No. 87-1450, at 2 (1962). At that fi.rne, Congress observed that “a large
number” of golden eagles are killed to obtain feathers for Indian feligioﬁs

purposes and for “souvenirs for tourists in the Indian country.” Id. at 2; see also

id. at 6.
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The district court “acknowledged that the demarid for eagles and eagle parts

- for rellglous purposes is very high.” Aplt. App 194 Both the populatlon of trlbal

| members and the demand for eagles for rellglous purposes are growing. The
government’s expert on demographlcs and statlstlcs testified that at least 2.2 |
percent of the almost 2 million current members of federally recognized Indian
tn'.bes, or approx'imatel-y';lZ 300 persons, practice' a I\lative American religion and

_ ceuld potentlally want to take an eagle ” Id. 114, 115 117 (“the estimate of 2 2
percent, is, in fact, a lower-bound estimate”); ld 184 The National Eagle :
Repos1tory received almost 2,000 applications for whole eagles in 2005 id. 76, 83
and currently has approxnmately 4,000 pendmg permit requests, id. 83. That -
annual demand is significant when compared to the estimated pOpulatlpn of bald
eagles of only 7,700 nesting pairs in the lower 48 s_tates, each producing an
average of less than one ﬂedged'ol'fspri'ng each year with survivals rates as low as
50%. Id. 14 112, 14. Jody Millar testiﬁed that 'al'lowing the take of 3,500 eagles .
would have a signiﬁeatlt impact on eagle popula_ti_ons. Id. 112-13. |

d. In sum, allowing unregul‘ated.takes of eagles is not a less

restrictive means of advancing the government’s compelling interest in protecting
eagle populations; it is an abandonment of that interest, and consequently also an |

abandonment of the government’s compelling interest in maximizing the ability of
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éll t;ibal mem_bers to use eagles for théir religious practices. Of course any
pérmitting requirefneht burdens Native American religious practices, but thls |
.permitting process does not impose a substantial burden and is the bare minimum
- required to enable Interior to protect eagles frqm -unregulafed take -for Indian |
 religious purposes. Here, exerﬁpting mt?;mbers of federally recoghized Indian
.tribes from Eagle Act’s permit _requirq:iﬁent would vitiate not just the government’s -
" compelling interest in protecting eagles, 'bﬁt qlso ifs interest in preserving Native
American relig'ilon. |
CONCLUSION

For the forgoing reasons, the dis:trict court’s judgment. should be reversed

and this case remanded.
STATEMENT REGARDING ORAL ARGUMENT
Counsel for the United States. believes that oral argument would assist the

Court in resolving the important quéstions presented in this appeal.

49



MATTHEW H. MEAD
~ United States Attorney

DAVID KUBICHEK

STUART S. HEALY, III

- Assistant United States Attorneys
. P.O.Box 22211

Casper, WY 82601

(307) 261-5434 _

~ stuart.healy@usdoj.gov

March 22, 2007
'198-87-00791

. Respectfully suEmitted,

MATTHEW J. MCKEOWN
Acting Assistant Attorney General

INOR'COL B

ELIZABETH ANN PETERSON

/s KATHRYN E. KOVACS

U.S. Department of Justice
Environment & Natural Resources
Division, Appellate Section

P.O. Box 23795 I’Erifant Plaza Sta.
Washington, D.C. 20026

. (202) 514-4010

50

kathryn.kovacs@usdoj.gov



STATUTORY AND REGULATORY ADDENDUM

16 US.CA. §668
(a) Prohibited acts; criminal penalties

Whoever, within the United States or any place subject to the jurisdiction
thereof, without being permitted to do so as provided in this subchapter,
. shall knowingly, or with wanton disregard for the consequences of his act
 take, possess, sell, purchase, barter, offer to sell, purchase or barter,
transport, export or import, at any time or in any manner, any bald eagle
commonly known as the American eagle, or any golden eagle, alive or dead,
or any part, nest, or egg thereof of the foregoing eagles, or whoever violates
any permit or regulation issued pursuant to this subchapter, shall be fined .
not more than $5,000 or imprisoned not more than one year or both:
Provided, That in the case of a second or subsequent conviction for a
violation of this section committed after October 23, 1972, such pérson shall
-be fined riot more than $10;000 or imprisoned not more than two years, or
-both: Provided further, That the commission of each taking or other act
prohibited by this section with respect to a bald or golden eagle shall
constitute a separate violation of this section: Provided further, That
one-half of any such fine, but not to exceed $2,500, shall be paid to the
person or persons giving information which leads to conviction: Provided
further, That nothing herein shall be construed to prohibit possession or
- transportation of any bald eagle, alive or dead, or any part, nest, or egg
thereof, lawfully taken prior to June 8, 1940, and that nothing herein shall
be construed to prohibit possession or transportation of any golden eagle,
alive or dead, or any part, nest, or egg thereof, lawfully taken prior to the
addition to this subchapter of the provisions relating to preservatlon of the
golden eagle. - :

16 U.S.C.A. § 668a

Whenever, after investigation, the Secretary of the Interior shall determine
that it is compatible with the preservation of the bald eagle or the golden
eagle to permit the taking, possession, and transportation of specimens
thereof for the scientific or exhibition purposes of public musetims,
scientific societies, and zoological parks, or for the religious purposes. of



Indian tribes, or that it is necessary to permit the taking of such eagles for
the protection of wildlife or of agricultural or other interests in any
particular locality, he may authorize the taking of such eagles pursuantto
regulations which he is hereby authorized to prescribe: Provided, That on
request of the Governor of any State, the Secretary of the Interior shall

" authorize the taking of golden eagles for the purpose of seasonally
protecting domesticated flocks and herds in such State, in accordance with
regulations establishéd under the provisions of this section, in such part or
parts of such State and for such periods as the Secretary determines to be
necessary to protect such interests: Provided further, That bald eagles may
not be taken for any purpose unless, prior to such taking, a permit to do so is
procured from the Secretary of the Interior: Provided.further, That the K
‘Secretary of the Interior, pursuant to such regulations as he may prescribe,
may permit the taking, possession, and transportation of golden eagles for
the purposes of falconry, except that only golden eagles which would be
taken because of depredations on livestock or wildlife may be taken for
purposes of falconry: Provided further, That the Secretary of the Interior,
pursuant to such regulations as he may prescnbe, may permit the taking of

- golden eagle niests which interfere with resource development or recovery

 operations.

42 US.C.A. § 2000bb-1.

(a) In general

Government shall not substantially burden a person’s exercise of rellglon
even if the burden results from a rule of general applicability, except as
provided in subsection (b) of this section.

| (b) Exception . -
Government may substantlally burden a person’s exercise of rellglon only if
it demonstrates that application of the burden to the person--

(1) is in furtherance of a compelling governmental interest; and

(2) is the least restrictive means of furthei‘ing that compelling
governmental interest.
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(c) Judicial relief |

A person whose religious exercise has-been burdened in violation of this
section may assert that violation as a claim or defense in a judicial |
proceeding and obtain appropriate relief against a government. Standing to
.assert a claim or defense under this section shall be governed by the general
rules of standing under artlcle III of the Constitution.

50 C FR. § 22.22 What are the requnrements concerning permits for Indian
religious purposes‘7 :

We will issue a permit only to members of Indiari entities recogpized and
eligible to receive services from the United States Bureau of Indian Affairs
listed under 25 U.S.C. 479a-1- engaged in religious activities who satisfy all -
the issuance criteria of this section. We may, under the provisions of this - _
section, issue a permit authorizing the taking, possession, arid transportation
within the United States, or transportation into or out of the United States of
lawfully acquired bald eagles or golden eagles, or their parts, nests, or eggs
for Indian religious use. We will not issue a permit under this section that
authorizes the transportation into or out of the United States of any 11ve bald
or golden eagles, or any llve eggs of these birds.

(a) How do I apply if I want a. perrmt for Indian rellglous purposes? You
must submit applications for permits to-take, possess, transport within.the
United States, or transport into or out of the United States lawfully acquired
bald or golden eagles, or their parts, nests, or eggs for Indian religious use
to the appropriate Regional Director--Attention: Migratory Bird Permit
Office. You can find addresses for the appropriate Regional Directors in 50
CFR 2.2. If you are applyirig for a pérmit to transport into or out of the
United States, your application must contain all the information necessary
for the issuance of a CITES permit. You must-comply with all the

. requirements in part 23 of this subchapter before international travel. Your
application for any permit under this section must also contain the
information required under this section, § 13.12(a) of this subchapter, and
the following information:

(1) Species and number of eagles or feathers proposed to be taken, or
'acqmred by gift or inheritance. :
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(2) State and local area where the taking is proposed to be done, or
from whom acquired.

" (3) Name of tribe with which applicant is associated.
(4) Name of tribal religious. ceremony(ies) for which required.

(5) You must attach a certification of enrollment in an Indian tribe.
that is federally recognized under the Federally-Recognized Tribal List Act
of 1994, 25 U.S.C. 479a-1, 108 Stat. 4791 (1994). The certificate must be
signed by the tribal official who is authorized to certify that an individual is
a duly enrolled member of that tribe, and must include the official title of
that certifying ofﬁc1al :

(b) What are the‘ perrmt conditions? In addition to the general conditions in
part 13 of this subchapter B, permits to take, possess, transport within the
United States, ortransport into or out of the United States bald or golden
eagles, or their parts, nests or eggs for Indian religious use are subject to the
following conditions:

(1) Bald or golden eagles or their parts possessed under permits
issued-pursuant to this section are not transferable, except such birds or their’
parts may be handed down from generation to generation or from one Indian
to another in accordance with tribal or religious customs; and

{2) You must submit reports or inventories, inoluding photographs, of
eagle feathers or parts on hand as requested by the issuing office.

(c) How do we evaluate your application for a permit? We will conduct an
investigation and will only issue a permit to take, possess, transport within
the United States, or transport into or out of the United States bald or golden
eagles, or their parts, nests or eggs, for Indian religious use when we
determine that the taking, possession, or transportation is compatible with
the preservation of the bald and golden eagle. In making a determination,
we will consider, among other criteria, the following:
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(1) The direct or indirect effect which issuing such permit would be -
 likely to have upon the wild pbpulations of bald or golden eagles; and

-(2) Whether the appllcant is an Indian who is authorized to participate
in bona fide tribal religious ceremomes

(d) How long are the perr_nits valid? We are authorized to amend, sus'pend,-
or revoke any permit that is issued.under this section (see §§ 13.23, 13.27,
and 13.28 of this subchapter).

(1)A permit issued to you that authorizes you to take bald or golden
~eagles will be valid during the period specified on the face ofthe permit, but.
-will not be longer than 1 year from the date it is issued.

(2) A permit issued to you that authorizes you to transport and
possess bald or golden eagles or their parts, nests, or eggs within the United
States will be valid for your lifetime.

(3) A permit authorizing'you to transport dead bald eagles or golden
eagles, or their parts, nests, or dead eggs into or out of the United States can
be used for multiple trips to or from the United States, but no trip can be
“longer than 180 days. The permit will be valid during the period specified
on the face of the permit, not to exceed 3 years from the date it is issued.
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United States District Court

For The District of Wyoming
UNITED STATES OF AMERICA, )
 Plaintifis), o )
v, - ) CaseNo 05-CR-260-D
WINSLOW FRIDAY, ) "
| Defendant(s). ;

ORDER ON MOTION TO DISMISS INFORMATION

This matter comes before the Court on the Defendant's Motion to Dismiss
information. The _Couﬁ; having carefuliy considered the briefs ;:nd méterials submitted
in support of the motion an& the governmeht's oﬁposition thereto, havingl received
testimony of witnesses and heard oral afgument of counsel, and being otherwise fully
aqvised. FINDS and ORDERS as follows:

| ' Background

On November 15, 2005, Winslow W. Friday, Defendaht, was charged by
Information with the unlawful taking of one bald eagle without ha\iing préviously
procured permission to do so from the Secretary of the Interior, a misdemeanor in
violation of the Bald and Golden Eagle Protection Act (BGEPA), 16 U.S.C. § 668. In

support of his motion to dismiss, Defendant contends that the charge violates the free
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exercise of religion protected under the First Amendment, as well as the Religious -

| 'Freedom Restoration Act, 42 U.S.C. §§ 2000bb et seq. -

- Defendant maintains that the eagle was taken for religious practices. Defendant
s an enro!led member of the Northern Arapaho Tribe (“the Trlbe“) as well as a member
- of the Nattve Amerlcan Church.” Defendant asserts that, as a practitioner of Natwe
American religion, he topk the eagle for use in.the Sun Dance for the Northern Arapaho
Tribe. He further asserts that :he and other members of the Northern Arapaho Tribe in
-fact participated in the Sun-Dance ceremony for whi_ch the eagle was taken.

Both the Defendant and the Tribe .(pa'rtit:ipating as Amicus party) explained the-
significance of the Sun Da'nee to the religious beliefs of the Arapahoes, which is not
disputed by the Government. The eagle parts are an offering to God and are central to
the Sun Dance ceremony. Defendant and the Tribe aseert that “clean” eagles are
_required_.for their ceremonies; eagles__ that have died as a resuit of electrocution, vehicte
collision, unlawful shooting or trapp'inlg. -'poisoning.er from_ natural causes are
ﬁnacde_ptab_le for ceremonial sacrifice. The Tribe contends that the actual hunting and :
taktng of an e'agle is a.n act of religioué belief and i-'s itself entitled to protection L_lnder the
free exercise clause. -

The Government investigation into the eagle taking revealed the following facts.
On March 2, 2005, Eddie Friday repbrt_ed to the Bureau of Indian Affairs Police

Department that he had just witnessed someone s'hoot a bald eagle near his home
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-Iocéted on the Wind River Indian Reservation. Tn'baI-Warden Rawley Friday _and
Special Aggnt Roy Brown of the United States Fish and Wildlife éervice_ ("USFWS")
began an investiga;tion into the. shooting. After observing a truck parked at Keenan
Groesbt_'eck'-s home matching a d'es-cription provided by Eddie Friday, Waré:len Friday’
ma_de‘cont'-act with Groesbeck, who was _With Defendant. -Both Groesbeck and
Defendant denied ény'knqwledge of the shoéting. While at Groesbeck's home, Warden
Ffiday noted the tread pattern on Gfoesbegk's white, Chevrolet pick-up truck.

| Warden Friday wént to the site of the shooting where he ob'served fresh'tire
tracks that appeared to match the tire tread on Groesbeck's truck. He also saw one set
of fpotprjnts leaving t_he tracks from the passenger side of the truqk. He tracke& the
footprints through the fence to the .tree where the bald eagle was shot.

A few da;_.ls'_later _SA érown spoke with Groesbeck about the shooting.
Groesbeck initially denied knowing anything about thel-bald eagle being shot.
Evéntual!y, hdwever, Groesbeck told- SA Brown that Defendant had shot a bald eagle .
and that he had dﬁveri Defendant to the kill site. Groesbeck told SA Brown that

‘Defendant gave the tail fan of the eagle to one 6f the spoﬁsors of the Arapaho Sun
Dance. SA Brown subsequently made contact with Defendant who indicated that he
shot the eagle for the Sun Dance. Defendant further stated that he had given away all

of the parts of the eagle, except the feet, which he kept. There is no record of either

Defendant or Groesbeck applying for or receiving any permit to take or posses eagles
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" or eagle parts There is also no record of Defendant having applled to receive eagles or
eagle parts from the National-Eagle Reposrtory

The BGEPA provides a permlttmg process for the possessuon or taking of bald
eagles '

Whenever, after investigation, the Secretary of the Interior shall

determine that it is compatible with the preservation of the bald eagle or

the golden eagle to permit the taking, possession, and transportation of

specimens thereof for the scientific or exhibition purposes of public

museums, scientific sociéties, and zoological parks, or for the religious

purposes of Indjan tribes, or that it is necessary to permit the taking of

such eagles for the protection of wildlife or of agricultural or other interests

in any particular locality, may authorize the taking of such eagles pursuant

to regulations which he is hereby authorized to prescribe: . . . Provided .

That bald eagles may not be taken for any purpose unless, prror to such

taking, a permit to do so is procured from the Secretary of the Interlor
16 U.S.C. § 668a (first emphasis added).

The U.S. Fish and Wildlife Service operates the National Eagle Repasitory in
. Commerce City, Colorado. The Repository serves as the main collection point for all
salvaged bald"and goiden eagle carcasses, parts and feathers. Itis responsible for the
receipt, evaluation, storage and distribution of dead bald and golden eagles, and parts
thereof, to enrolled Native Americans of federally recognized tribes throughout the
United States for use in their religious ceremonies. Eagles and eagle parts distributed
by the Repository come from various sources thronghout the United States. The

majority of carcasses received are birds found dead and salvaged; some are obtained

through law enforcement seizures. Mortalities include electrocution, collisions,

4-
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* emaciation, gun shot, etc.-
The demand fbr eagle p_afts far exceeds the supply-of salvaged eagles.

Requests for whole -birds are filled in approximately 3 to 3‘/: years. Orders for the tail 'or
tail feathers also take more time to fill b‘eéause the tail is usually the part with the most
I.-damage due to it's usé in flight. Applicants with needs which do not .féquire a whole'bir_d
 or tail feattiers may appiy f'or' a pair of wings which can'ﬁe filled in one year. A .request
for higher quality loose feathers (vyhich typically includes 2 tail and 8 wing feathers or 10

-wing feathers) can be filled in 6 months. Those applicants willing to settle for 20
: miséellaneéus feathers of varied spécies. siie and type, and of lower quality, can have

their érder_ﬁlled in S0 days.

Discussion
‘A, Standing
. The Government conténds, as a threshold matter, that Defendant lacks standing

' Because he made no application for a permit to take a bald eagle and there is no
indication that such an épplication would be categorically futile. -The Tenth Circuit-has
recognized that where an individual never actually applied for-a bermit, he cannot |
thereafter complain that the permitting process harmed his constitutional rights. United
States v. Hardman, 297 F.3d 1116, 11é1 (10™-Cir. 2002). When, however, it would

have been futile for the individual to apply for a permit, he will not be denied standing to

. -5-
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_challenge the statutory and regulatory scheme. /d.
In H-ardman,- the court recognized the futility of the defendants’ application for
permits because lﬁe‘y could not fulfill the requirer'nen_t of merﬁbership in a federally
'_ (ecognized tribe. Although Mr. Friday do.es not have the same impédiment to applying
fora permit, the Court likewise finds futility in the applicatibn process. The Defendant
* and the tribal members testifying on hls behalf were not aware of the possibility of .
.obt'aining a pernﬁt to take an eagle. The stafute expressly contehplates a permitting
. process for the taking of eagles for Indian religious purposes, relying on the Secretary of
the Interior to -implement regulations to make ih_is accommodation to our Native
- Americans. Yet, testimony at the hearing -re\/_ea[ed that as recently as 2.003, the
Secretary had not delegated tﬁe authority to proceés fatal take permits for Indian
re|igioué purposes. -The evidence is that prior to 2003, only four such applications were.
s;inmitted ~three Wefe issued and one denied. The Government's brief represents that.,.
a tptal of eleven such applications have béen subrhitted of which approximately-_ﬂve
'v&ér_e_ granted: Altﬁough the Fish and Wildlife Service utilizes outreach programs in an
aitefr_\pt to in-crease the understanding of its .Rebository program, there are no outreach-
prog-rams' advising Native Ameriééns of the fatal take permitting process. The agency '
admittedly does not in any way promote the taking of eagles and prefers Native
_Americans-to use the Repository program, despite the prbgrarﬁ's obvious inadequacies -

in filling their religious needs. As a result, very few applications for fatal take permits for

s
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" Indian religious purposes have bgen submitted and even fewer granted.! Based upon

' the agency’s conduct in every other respect, it is clear that Defendant would not have

been accommodated by applying for a'take permit. Therefore, the Court finds that

Defendant has standing to challenge the statutory and regulatory scheme.

.B. Religious Freedom Restoration Act (RFRA)

"Congress enacted the Rellglous Freedom Restoratlon Act agalnst the .

. background of Free Exercise Clause law." Hardman 297 F.3d at 1125. Substantlvely,

RFRA states:

(a) Government shall not substantially burden a person's exercise of
religion even if the burden results from a rule of general applicability,
except as provided in subsection (b) of this section.
(b) Government may substantially burden a person's exercise of rellglon
only if it demonstrates that application of the burden to the person —
(1) is in furtherance of a compelling governmental interest; and
(2) is the least restrictive means of furthering that compellmg
govermnmental interest.

42 U.S.C. § 2000bb-1(a)&(b) (emphasis added). RFRA further provides that this test

'm.ay be asserted "as a claim or defense in a judicial proceeding . . . ." 42 U.S.C. §

2000bb-1(c).
1. Substantial Burden on Religion

Defendant argues that the BGEPA is a substantial burden on his religious

! One of the Government's witnesses stated that he would not be surprised that new
agency employees were unaware that such take permits are available or can be applied for.

-7-
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- ﬁractices due to the highly. restrictive method for obtaining bald eagles from the
' Govemment. The Court has already discussed the futility of the process for obtaining a
- fatal take permit. Moreover, there.is a ;igniﬂqanf waiting period for obtaining bald
_eég!es of eagle parts from tﬁe National Eagle Repository and, in ény' event, Defendaﬁt
COn.tends- that eagle_s from the Repository are not acceptabl'é for-Sun Dance purposes.
.- Thére cz.an be no real dispute that the BGEPA substantially burdens Defenda_nt’s
exercise of relig-icon.2 | “The eagle f_eather is sacred in mai';y Native Am'en'can religioné ..
_ .- Any scheme that limits {Native Americaﬁs'] access to eagle feathers theréfore rﬁust
‘be seen as having a sﬁbstantial_ effect on the exercise of religious belief.” Hardmaﬁ, ;
297 F.3_d at 1126--27. Thus, this Courf must conéider_whether ihe regulations governing -
the BGEPA: (1) advance a compelling Qoyernmen't iﬁt’eresf; and (2) are the least
restrictive means of furthering that iﬁterest. |
2. Compelling Inte@sts
There can also be no réal dispute, however, ,fegarding the Gerrnrﬁent's interest
in preserving our eagle populations and in protecting Native American culture. ./d. at
1 128._ | | |

The baid eagle would remain our national symbol whether there were 100 -
eagles or 100,000 eagles. The government's interest in preserving the

-

2 The Govemment challenges whether the Defendant's actions in taking the eagle were
at all related to a sincere belief in the religious practices of the Northern Arapaho Tribe.
However, the unrebutted evidence before the Court is that the Defendant’'s Native American
religious beliefs are sincerely held and his taking of the eagle was for religious purposes.
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species remains compeliing in either situation. What might c;'hange

depending on the number of birds existing is the scope of the program that

we would accept as being narrowly tailored as-the least restrictive means

of achieving its interest. Thus, we agree that the government’s interest in

preserving eagle populations is compelling.
{d. (emphasis added). | |
| 3. Least Rést(ictive Means

The Defendant argues that the present permitting process is not the least
. restrictive means of preserving the eagle populations given the recovery of the bald
eagle in recent years. Despite this recovel.'y, Defendant argues, the.'Government- has
failed and refused to issue any regulations authorizing the more liberal grantingof take
permits for the religious purposes of ﬁative Americans. Defendant contends that doing
S0 will not adversely impact the eagles. Thé Tribe argues that the present regulati_ons
do nothing to alleviate the burden on !ﬁdi_an religiqn creéted by the BGEPA. The Tribe - E
further urges the Court to consider thfé burden in conjunction with the tfust obligaiibn
owed by the federal government to Indians. ' _

The Government responds.that the prohibitions against taking bald eagles

without a permit under the BGEPA plainly advance the compelling interest of protecting

such birds. The Government further acknowledges, however, that a flat statutory ban

- . ontaking and possession of eagles would simultaneously harm the Government's

interest in protecting fribal Native American religion and culture, as well as in fulfilling its

general trust obligations to Indian tribes. So, to advance both interests, the BGEPA has

9-
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issued reQuIations which make eiccep_tions to the flat ban for "the religious purposes of
Indian tribes."
‘The Govermnment maintains. that any taking must be regulated, however, because

unregulated take would proceed without any opportunity for agency ekperts to

_determine if then current pepulations; in the relevant take area, coutd sustain the take .

contemplated. It would also remove any requirement for the person taking the-
specimen to attest that they were domg so for religious purposes and any opportunrty

for the govemment to accurately track the numbers of legal taking and thus the |mpact

on population numbers. The res_ultlng takings, outside of the permit system revrew-and

record-keeping, also.would exacerbate the black market for these birds and their parts,
further r_n'otivating illegal hunting. |

Further, the Court acknqwledges that the demand for eagles end eagle parts for
religious pl_ereses is very high. This demand is supplied predominantly, albeit .
inadequately, through the National Eagle Repository. The Government argues that,
althdugl't Defendant and the Tribe ctaim that only "clean" eagles can ‘be used for _
sacﬁtice in the Sun Dance, between September 2004 ane October 2005, six'Northerrl

Arapaho submitted epplications for Repository eagle parts, most of which specifically

_stated that they were for use in the Sun Dance. The fact that these Native Americans

were forced to settle for Repository parts does not diminish their sincerely held religious

belief that a “clean” eagle is the most appropriate Sun Dance offering to God.

-10-
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“The two dispositive questions uﬁder RFRA are whéther'application of the
pemitting process to {Defendant] furt_heré the govem.ment's compelling interests, and
whether it is the ‘least restrictive means’ of furthering those.interests.” Hardman, 297'
F.3d at 1129. The Court finds that the Government has failed to demonstrate that its
policy of discoufaging requ;ests for eaéle take permits for Indian religious purposes, and
Iir_nitihg the issuance of such permits. to almost npne.: is the least restrictive means of
advancing its stated interests |n preserving eagle popula.tion's and protecting Native
American culture. This is particularly so when considering the recent recdvery of the
species and that a more signiﬁcant cause c;f-eagle mortality is electrocution.

The Court does not disagree with the quémm'ent thiat some regulation of the
taking of eagles is ngcesséry to further its compelling interests. However, the present
application c_Sf the permitting process is not the least restrictive means of doing so, it i.s
not the permitting process itself that the Couirt finds objectionable. Rather, itis the
biésea and protracted nature of the process that cannot be condoned as an acceptable
implementation of the BGEPA. To éhow deference to the agency’'s implementation of_
the permitting procéss is to honor the hypocrisy of the process. Although the
| Government professes respect and accommodation of the re}igious practices of Native '
Americans, its actions show callous indifference to such practices. It is clear to this
Court that the Government has no intention of accommodating the religious beliefs-of

Native Americans except on its own terms and in its own good time.

-11-
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THEREFORE itis hereby
ORDERED that the Defendant’s Motion to Dismiss information is GRANTED and -

the Information filed against Defendanl is. DISMISSED

' DATED this 13" day of October, 2006.

UNITED STATES DISTRICT JUDGE
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